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I.A44d

A AL AN U] Al el (52 Aok Hhol tiH|ste] A g WA FAE
sl = H, o] & fl3le] o] 24l 5H 4 23] X ZF(independent bank guarantee)©] AF8-E T}
ol Wo] BEOIA Wiz vioh o] EPM AFAL 2 HEL Yo 22 LYFo
ePetrlo] AR 2% Bela vk 544 SdERFoRA hEAQ] HoRE TS
(demand guarantee)Z} E.F41-8-Z(standby letter of credit)©] AoH, I F AT HFHFo]
He 9] AEHE A0R HATHD

% Fee oo} o] FAAAe] Weel £4] ALghz o] 2t 1N Hndirect guarantec)e] T

u

Z sfollA= defo] BRSH(HED) ol FAEZCRIEIE, counter-guarantee)?) &= W) =] =1},
ol T lﬂ%ﬂo] defo] HIRAREZN S FAAR ot Tefste Bas dA=T ©
= 9EFe AR FAE FHe] fe Bolth

HAIH =2 ﬂL gt IFAACcRE thEZAQ FHCOZE ICC(nternational Chamber of
Commerce, A3 3]e])e] THFHZF L2 ;(Uniform Rules for Demand Guarantee:
URDG)(ICC 7FE #1758 5)(3Fs] ‘URDG758 ]2} ghrho] 3lth3) URDG758-E 7124 0.2
GARARES] gelel ofste] AgE 9\lL FFHO R OEE o] glom ) GARRLY] A
Te SAA A &oate] ofste] A GHTh vt Ho] EEoA $Este ATFEZTY 59

oju X778 53 Z°] URDG7589] ¥F-9] 7142 o] #FHo R FAHUTta & &+ 3l

O TR 55T AR TRt oste o8 + dtke 24171 Tk
AQAEAM = 7| 2A Y AR AFHTFE T F U ol AU AT fledE B
stal Wt dA|ste A FE THIst] B3 AFAHTE stele f3ol wd 4 7] wE

ojth, o]#gt HFE E = dElF84 *Habusive demand)E} 3h=Hl, o] & W] $15)k]

-‘? ooy

D BEFAEFE vFlN ol AgHT AHEAF, “SYH eqnIo AAH Gy Dedgel W,
THZE,, Al692%, HEY ] 2014. 5, p. 10 3=x).
2) ot ARA odnF Fe Huzold Beslw @tk ole] wFAEH P wAR: Welr T4

B8l gt

o= 1992139] A1 FF-A 53 (Uniform Rules for Demand Guarantee: URDG)(ICC 7+3J&E 4458 5)(URDG458)

S 20099l A 2oz 2010 7€ 14FE A= vk @, UNeol 19959 A4 T=drFa W

Z21-87go] #3k ok (Convention on Independent Guarantees and Stand-by Letters of Credit)(©]3} 7Het3]

19951 UN@Folg} dttho] gl=dl], o] #okolA ARG “SyBEFolg= ol A AFRFTS 9
gt ohek 2024 49 @A, o] kY Afe A FE, Hu, ozt 8=l EHsit) Ee BT
e 17‘7:50}‘_ ICC TdFao 2 1998 1 F21-8705 U 5F 2] s (International Standby Practices: ISP98)©]
AT} 1 vhell 1CCe 20071 218738 <Y 1f 2 5 (Uniform Customs and Practice for Documentary Credit)(UCP600)
= E%’d%%}‘ﬂ] Agd F v

4) URDG758 Al1Z a%}; Affaki & Goode, Guide to the ICC Uniform Rules for Demand Guarantees: URDG

758, ICC, 2011, p.33.
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Skl e Fagd ostel deldgaAe Wzt Aol gl

ol g wiAd el Fae ol g AeldgEAle] Helrt RS Aols ofeA Td
He=x] AH R aa sl o] 2 9l olalilAE WA HPRZ3 AR =] sl 7o
Age SUAT AR 2L V1R Wel S 2de Fan, Ao ReaA e Welel me
dej oz AFALA Y He Aol A7 dE FHstaL, oo RSl o]
A AYEed A7 982D F JE DA AL Av R, v dde ey 2

PHEE] IV,

1. AFRZ9] 73

URDG758¢°] ©]3lH 7B SRk, demand guarantee)—% “71 WAoo
A Zholl, Aok AFHT ] tiste] A Feb7| 2 she A ghefro]
complying demand)7} UNew dH e FHHS
23(conditional undertaking to pay)®°|t}. ©]2] %t
Jol| 71x3ta o, B3 :LOH ks 2710 59
ZE2] ok olelgt HAAl= i Aol = e
5 A7 A 6= f‘é?"i g HSA oA HAH O

%!

$olts 3 BFo] FlZeln gl Aol o] aA B

O

>~_1>,A

0

5) URDG758 A2% &olA Hx.
6) URDG’ A5 79 dF AFA T8 F-elol #3tel= URDGT58 Al23% 3hx)7h w414 *}OPOM
o 2021, 7. 8. AL 201701218895 WAL “HWE AFAH TR AAHT] MAE L FFUF BE A
F71ZE el o] Folxlof atar BFASH FT RS FUHNA A AFH T 8318 FFstojor drpra
HABEL ol 9 EEd 22 AAR ol
dzid), ref B3s weshHA] BFlo] “As Guarantor, we hereby irrevocably undertake to pay [the Beneficiary]
on first written demand the amount of any loss [the Beneficiary] may suffer in connection with the [Underlying
Contract] up to a maximum of [the Guarantee Amount]('d 32 HZFQJIOZA AW GEAFHF7F o™
[FolAolA AR EEel R UolA [FHZE DIZAH Bastel g saole Agelz 3
AESEA Fofdith el e AFEGFETE AFESE A$-ol, “on first written demand”(9EAHF A )2k
= 724 AFHTE Hste] AFAAE 87383 7] 3 “the amount of any loss [the Beneficiary]
may suffer in connection with the [Underlying Contract]”([=22H7} [7]1Z7AeH 2 #dste] e Eddh)s
]—I:}‘_ 2= A]zﬂi /\01;4}7]_ olo 5‘—0]]0ﬂ~ A Fohe= Aoz °HH% B gj\J_ _16'4\;],13:] EAo]ogz_/q
: e sistel WA w49l A SN Hestlel Gz ol ArnFe A9NE A7 Ea
thE B, “IFAAAA RS HTREZ TEAANHAT,, A227 A1E, FAAHEES], 2013, p.179 FX).
i€l 2014, 8. 26. 4131 2013th53700 2H2, diel 2015. 7. 9. il 2014vh6442 #A, i<l 2021. 7. 8.
A3l 201771218895 4 § H=E.
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43 Faglo] o ot oju gt FEE WA oy A FARPE FFeke REas A
=1 PP (RE Wb 2 BHEe EYPEIo] "k

&, URDG758¢] efshal fleol|A dehe “dA st AFA 77 el Bl A =4
o] lom 1o YA Bk ofjg} HFof PAEA] ek Aol #etel = URDG7589] 1
Aol dA|star Yolrt HFo] WA E 2233 URDGT758 = 718 5 A] 22 Alghe] s}
o & IA| B3 72523 (international standard demand guarantee practices)®l] € X]3= A
FATE ke A= guldthy) A D3 ol FARE AFAH A 2 71 BEA 100 |
AlE A FE BT K&V el B3 A E FaoA BFAA AAsHE Aoltt. of
of Zo] HAFHZANM = TR dX|eh= AFAHTE Tt A7 AAd st B
Q1o BF AFoF7E EA gD

ol
il
sa3
o
fd
(¢}
v

et FEje] AFEFO Aol Bl BFofE 1129 ofF| o whal oAl A] B
S BYst=nl, o] e 3xFZE(three-party structure) S Zte HSE A HF(direct
guarantee)©] 2}3tT}. ©] & 3A}H F(three-party guarantee)©|2} F-27|% 3t} o]# 3t A HE S
o] ZA-Foll ti7l Bl BHFZ 1o A o2 HFZ I3 22 w7kl LxisA
3, TR thE Tk LAl Eohd) A EF0] gl B33 Fojte BEe
FRAPAoln, WEFs) ol sz Aol

T A A W FREAE BHE 9o 23)o] ofue} xlate] 23 (BT
HOZHE BFS W& datAl =, ol B3RO0 2= ARlo] A Fet Hago g4l

9) URDG758 A2x¢] Ax|3l= A|F3
10) ©|E URDG7589] $-#utzt T2 -39 - e, "ICC A TRSELTFE,, WA
9|4 - ICC Korea, 2010) RE3 (ol el E@A & 223 I, URDGTSS Al2% Aol Aol A25

1) Ao, “5Y8 eanzel ol Mg Wl 4§ WSk WA A, ABE, APREAAY, 20159,
2 A o 1 REF) Aol AW NFoR oFolAt FadhE
AVsE, nEege Foxel sk wEAdd 48 G494 203 AAhEA orwe Fe

me
2 WEFAT oRE AR ab)
12) EaolAis 919} go] “mFelz|elmela EAAA| T, URDGTSS(A2%)0l A3 X Al A (instructing party)

o= §o]E AR&sta Atk URDGT58 Al2z(&ojAo)ellAe AAGARE “BE[.]9 PSS A,
B3lol digte [L.] &AL A= At Aotk - URDGT584 22 AAGAAE “RFAH
S1"(applicann) 9 THHL Frolatolol ek WFANHANL Fol wFo] WFFH= | EBAG] ALAZ W
24 BAE AR AolHe] gtk AT RENPAL dl AN GAAS FAe| A T8A e HS
e, A JEAkLe AR ASATEIH AGEA e Al BFAL WA
stolg AAGARALR Folsle] B3-S Qs §H, BITFoRE AB|AME “applicant”(HS5 A1 Q1)
7] A gt TH(Affaki & Goode, op. cit, pp.208, 222; BFAl- 9, ko] A p. 111 F}X).

vrol] 21 B o) #abe] AAS]E, Bertrams, Bank Guarantees in International Trade, Fourth revised edition,
Kluwer Law International, 2013. pp.15-17; Goode, Guide to the ICC Uniform Rules for Demand Guarantees,
ICC, 1992, pp. 9-11; TrAl$- <], o] I pp.19-21 HZE.
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Sk 3|48 HAWN A} steR HH S-S o] 24} 7 B S (indirect guarantee)] FE|Z &Y
Hohi4) olgf] <> o] P B35S 4xFZ(four-party structure) S 7FA|H, ] FARRF(E
ORI, FAEFRI, BERl, FARh 7t Sk o] wiitel 1H{ B5-E 44K S (four-party
guarantee)©| 2} E2IT}

ofef <a>oll A HEo|, ZHHEZNME F e HZo] A} WA HFodr]|x

Alke] A7 7] ZA okl whehs) G xp (7] A ke A lAl BFE AlFstr] ¢t
o 21 S A=) (FRESD0ANA F 7EXE A ST, () FIAE st BF
A dEHS FdalE A Qo 5 2AA2SA)(EFS, A R
of oot es A|AlSHAA, ok (i) A1l A2-&P2 flste] FHESS TIT A
AN g 28 gk A Aol whep A1 (FHIES) L () A2 (TRET FRbelA T
BRSSP olge (i) FUAE st dEFS TAAE e AP R[ES)
oAl oFgtc) 1ol Wl AL (Y EZQ)E Felatf| A YHZS W) o] 9} o] 7t
HEZFO Agdde 7 /9 BF, & dESAA1EH)o] At A Tehste A F
BEZAA1EY)0] AEFAA 2SN st FFEFo] SASh® 128 o
24 AR dEFReIA RSO FAA) He o]FA A9E zterh

() ZHES - 4XEE

(=501
HEEF0I
@ 2598 @®ES
239=Q @ 71Z=AH°F ESh;
CIzA %Y A (1= HHR)

14) P RZFo| #ste] FAIS| =, Bertrams, op. cit., pp.18-19; Goode, op. cit, pp.11-12; BFAE <], <] 3, pp.
2223 =,

15) Z1zA kel A= AT AAAF Aea A BFF) e BFAFRIlA A7t AHAAK
Ao Ak A A Fdaphel Al AFstelol st BF TR LANEFT L), BEFY, AT
Al7] Sl #ate] ofgErh

16) A1L&PE A2 FARSS wasto g F FARZS o)

17) o] met AP FARtA AT RESE LPTozN B | =m, o]& ol drZFlojet it

18) 24 - s, “IAA YA THEFTY] SHAHY AFY, THFGAFAT,, AT, FEF98E, 2010,
pp.161-162; vFAE- 9], <ko] A p22 Hx.
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ojgh Zo] IHRZFoN FHHIRI0] ARZAS FAAR St} TP she B
Z ORI, counter-guarantee)©] 2} 31, o] & YHZ
ol thete] zhe FRH TS FHE FHC
Qo] ERIC.Z sl HIS daete= o =ehA *f
A, 2 B1E SRR slo] Wy n O PR A sk AFH Tl dste] A58
= she gepreta Fejgthio

e} o] FHEFTE I o] HAF o mE o] 5T Ho|x| 1 PA A4S A
THZY 2 v} QIth20 = AR SE JFH ] dFEU Woln, uebd T&ee H
=9 5Y4T AR BF IES o %

= .
T} FAREE T 2 A Jeld fduEE 27 tath 3H s T

5 T

AFATAHTE 2t AR HIHRII2A RS AFAhol 71zA R “of o]

PG ke Aol AFHTE e Ao uHo] e H weEle FARITS AR F9o]
. o

FUQloZA9] AAle] o FE “o|gP(F YHTF AT Aol AFHTE st A=
Txo] itk EA4, o wEt A= AF

document)2De]] 715 & W-go] ttET. & R F9] LA A ABDHE AFHT
& o o) %< ((statement of default)(EZ2]F]Qlo] 7| ZA kFo] o2 Hol|g st
LS ZIAskE 2)E stolor aAIRl, FARARZ £l dRFe oFE
(statement of performance)(E.521 Applo] YHZAF o] S sttt AL S 71AEHE A)

g o] AFATE A2
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o o

AR EZAA M= 99k 2ol vl YA} SReteR 7 ZARRE HEdAE @ Hael#<l
T g} Abe], @ DEFAT FAA} Ale], @) HFo A3 FFEFRA Ao, @ 73R

19) URDG758 ARZE(TIETE] o142l F= Yok TRl 3sted 8], Bertrams, op. cit, pp.164-166;
Affaki & Goode, op. cit, pp.12-14; BrA& 9], <ol A p16 H=x.

20) A, “HHA YT dEdgol uist 71 - dHY 2014, 8. 26. A3 2013t453700 A 2 i
2015. 7. 9. A1 201446442 FAo g vjBA S E FAo2”, TAANEAF,, A26H A2E, 2017,
pSSE 2 HAolth =E UNHY A6 az L ¢ 742 o5 W33 3 Zo= osfgr)

21) o719 BAAMFE D8 23 AFAH T ol AASIESE HAE H9u FEshE vkel o] FE 1
3 HAIE A kAW URDG7580] 485+ 7Z-9(URDG758 Al15% )0 a7-Hrh

22) WA 9], o] H pi6 FE.
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Ibid.

bl 9], 9] A, p25 Fx

g 1994, 12. 9. A3 93T143873 A2 “HF A RFQ Alolo] 2R FA ] WS % BT
oAk 1 HFo wE AMEAEE UEoR s FUHA Aok thE ohd FALoRA, HFEAL
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(1) 594

ATHESE TRl tigh BER1e] 20 A Fek&ERln], o] gt efdro] HFo
Ak AFAHI FAR T Z2A RS HFAD Ateld] 712 | <=

olo] o AKHUAY T 1 ATFESE e e A2 RE =9
A BRI oA Afole] A - S F7F a8 Ao 2R S A &=
B Zo] "X (independence)32o] 2} &HT}.33)

S BAWE o) B “EYPA LRI “F T} TP ol §oi g AHgHte] <)

32) SlelA] olo] sl Golo| Ego] Itk Relx Wahi= 915k 2e onle KPS KPR ol
e BE Qw, RAPCERIbeItY e BE o, Fygeles B@S Bwold waht AFA
ovl 2 ApESHE BE Au ol “ATRE Fdlsl Aol © 5 Alg Aol

33) URDG758 AI5% Alad; UN@SF A|3%; UNCITRAL Secretariat, Explanatory Note, pp.19-20; Bertrams, op
cit, pll Affaki & Goode, op. cit, pp7 14-15, 241-243; WAl 9, 2] A pp.122- 124 Az A5, o
o] =i, p.64ol °10P olgfgt HYAde 27k “AEAYC s EL Kool F8718S Hustn
A sl AN sl el Awrol),

34) o9l 2014. 8. 26. A1 2013t153700 A, olY HAE 1 el 4 1994, 12. 9. il 931143873
HAEelE ] FAFAHETAZN G} AAAHFAA) Atelo] ARIFAAIS= HyE o] 1 AJAFAA A 7F
AHFEA = Al Al EHULOV] Eslal kel HF7F A7Ivk b mEle] FRUAQ A FoFrt
AsA =& o2l 5¢% 23 B Z(first demand bank guarantee)o]2}al ¥ Zlo]al, uwhebA] o]igh 281
F9 HEAo=A = O]Z}J A7 A7 shA BFE| /el oAt fig ?_71]"‘] RAA ATl

Ag B HEAY AFE BRI 1 BRI 7AE S48 AT oFUt dvka & RlolH,
o] AojA o] LR ZE Folxiel BZoFne AABAgE BEE FAA YR FAHE sFRTE)l
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FElo] ool BAG Ealny Brhe ol 42 AFS ALAAY AFRAL
g 5 glokm

ol HAFHFO FYAHL FAESAE OUE FEHnh a0 ugt FHESS B35
2919} 4ol Afole] F)zAotoluh FARZ A4} BBl Q) Alole] wEelz A ote
29 539 W ohe), AnEAT $oA Alold] ARFWAMEZIEE SPATEO)
Tl e, PR TAREe] Ao

FOFE FARE AT 1 FARZ] 229l
A AA 71ete F7golu el 25-HA] ket

& A vehd.
35) ©17]9] “FxAA ek % waol A weh “dX s AFAEE A A el i zae vk
502 ofglHlofo} k. YPREY WEAL “AAsH= AFHT L ohd wol= Rl diske] 1 A
F2 ARY 5 A3, BF «lild dehste] BN AFEe AL ¥k elvks AL edsH oo}
of e},
36) AEER0l, ol FAFHL AuA e Aol

37) Affaki & Goode, op. cit, pp.7, 241 %Z. UNCITRAL Secretariat, Explanatory Note, pp.19%= 2 FX]o]t},

38) Affaki & Goode, op. cit, pp.7, 241 =,

39) RS HAAAE olgF AR FR} Alole] FATL FRESE VIZBAE olErh ol dR
o HAelA BFF1TF ot ALo)e] Aleko] YR FA 7|ZA ko] HE AT )

40) URDG758 #I5% b3; Affaki & Goode, op. cit., pp.14-15, 242-243 .
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(2) A4

HIREY 5 4 A B AFOE ANt} AFHTE slelok sha ol o
Sl HEATARZ Ehe L AR BRLA] Slele] Ao RE AYalelo} skt
ﬂ},m olg 3 ?E%El AFAolet Gekay old @ HFuFe AFAe FA8 RS

O[N Fl?

Mg el w}ﬂ‘r ‘%‘XM %‘17%01]/‘1% a7 Eolde EAE 4SSt

A7k 97] 918 23d0] ohn W3e] QPN BEFE A A% 270] op]
ol FARZA YOINE PRI, & 1_@%94 FAHARFN} AFHTE 5

i &2 o

AL 2 712 BA (R ESAT FAt Abele] ARZAA)ZE] o|Y(HESE A5) vl
AR RS AFddl wel AR ew ’\°‘?<P7} a2 g ol EAE ATt Ao
3 AFAHT7E FEESE DAske AFAH T =7l 97 23] ol ARSI 74
HSFS AFe7] 918 231 % oyt o] g} #o] AFEFY] AFPS AFAAR o] Fo
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ABSTRACT

Abusive Demand for Payment under Counter-guarantee

Hur, Hai Kwan

In international transactions, a demand guarantee is commonly used as a so-called
independent bank guarantee to protect against the other party’s default under, or breach of,
contract). However, there is a risk that the independence and the documentary character of the
demand guarantee may be abused by the beneficiary of the guarantee, who may fall into the
temptation to demand or call for payment under the guarantee by preparing documents that
appear to constitute a complying demand for payment, even though the demand has no
conceivable basis. In Korea, through case law, a legal rule has been developed to prevent such
abusive calls for payment.

This paper examines how such rule that prohibits abuse of rights is applying in the context
of counter-guarantees. To this end, this paper first considers the concepts of a demand
guarantee and a counter-guarantee and the basic legal principles applicable thereto. And then
this paper considers abusive calls under the guarantees, that exceptionally works as grounds
for refusal of payment by guarantors and counter-guarantors, further looking at some situations

in which the calls amount to be abusive under counter-guarantees in particular.

Key Words : Demand guarantee, Counter-guarantee, Independence of Demand guarantee, Abuse of
Rights, Abusive calls



