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1) Garanti Koza LLP v. Turkmenistan, ICSID Case No. ARB/11/20, Award, December 19 2016, para. 149.

2) SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6,
Decision on Jurisdiction, 24 January 2004, para. 97.

3) Joy Mining Machinery Limited v. Arab Republic of Egypt, ICSID Case No. ARB/03/11, Award on Jurisdiction,
6 August, 2004, 19 ICSID Rev-FILJ 486.

4) CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Decision of the

Ad Hoc Committee on the Application for Annulment of the Argentine Republic, 25 September 2007.

Sempra Energy International v Argentine Republic, ICSID Case No. ARB/02/16, Award, 28 September 2007;

Sempra Energy International v Argentina Republic, ICSID Case No. ARB/02/16, Decision on the Argentine

Republic’s Application for Annulment of the Award, 29 June 2010.

Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Award, 22

May 2007; Enron Creditors Recovery Corp. and Ponderosa Assets, L.P. v. The Argentine Republic, 1CSID

Case No ARBJ/01/3, Decision for the Application for Annulment of the Argentine Republic, 30 July 2010.

7) LG&E Energy Corp., LGKE Capital Corp., and LG&E International, Inc. v. Argentine Republic, ICSID Case
No. ARB/02/1, Decision on Liability, 3 October 2006.
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8) A. Reinisch, “Necessity in International Investment Arbitration —An Unnecessary Split of Opinions in Recent
ICSID Cases?”, The Journal of World Investment & Trade, Vol. 8, Issue. 2, 2007, p. 211.

9) Continental Casualty Company v. The Argentine Republic, ICSID Case No. ARB/03/9, Award, 5 September
2008.

10) N. Jansen Calamita, “The (In)Compatibility of Appellate Mechanisms with Existing Instruments of the
Investment Treaty Regime”, The Journal of World Investment & Trade, Vol. 18, Issue. 4, 2017, pp. 585-587.

11) Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Annulment
Decision, 30 June 2010, (Enron Annulment Decision); Sempra Energy International v. The Argentine
Republic, ICSID Case No. ARB/02/16, Annulment Decision, 29 June 2010, (Sempra Annulment Decision).
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12) BG Group Plc. v. The Republic of Argentina, UNCITRAL Award, 24 December 2007, paras. 325-326;
National Grid plc v. The Argentine Republic, UNCITRAL Award IIC 361, 3 November 2008, paras.
187-189.

13) Ronald S Lauder v Czech Republicc UNCITRAL, Final Award, IIC 205, 3 September 2001, para. 308; CME
Czech Republic BV. v. The Czech Republic, UNCITRAL, Partial Award, 13 September 2001, para. 613.

14) Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB(AF)/00/2,
Award, 29 May 2003, para. 154.

15) MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Award, 25
May 2004, paras. 113-115; Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan,
ICSID Case No. ARB/03/29, Award, 27 August 2009, para. 179: LG&E Energy Corp., LGKE Capital Corp.,
and LG&XE International, Inc. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, 3
October 2006, para. 127.
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16) Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, ICSID Case No.
ARB/99/2, Award, 25 June 2001, para. 367.

17) Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB (AF)/00/3, Award, 30 April 2004,
para. 367.

18) J. Arato & C. Brown & F. Ortino, “Parsing and Managing Inconsistency in Investor-State Dispute
Settlement”, The Journal of World Investment & Trade, Vol. 21, 2020, pp. 21-22.

19) Ibid.

20) Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, 25
January 2000.

21) Wintershall Aktiengesellschafi v Argentine Republic, ICSID Case No. ARB/04/14, Award, 8 December 2008,
para. 172.
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22) UNCITRAL, ‘Possible Reform of Investor-State Dispute Settlement (ISDS): Submission from the European
Union and its Member States’ (2 October 2019) UN Doc A/CN.9/ WG IIIJWP.182.

23) M. Langford & M. Potesta & G. Kaufmann-Kohler & D. Behn, “UNCITRAL and Investment Arbitration
Reform: Matching Concerns and Solutions”, The Journal of World Investment & Trade, Vol 21, Issue. 2-3,
2020, p. 167.
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Chinese Journal of International Law, Vol. 17, Issue 1, 2018, p. 178.
25) D. A. Gantz, “An Appellate Mechanism for Review of Arbitral Decisions in Investor-State Disputes”,

24) G. Zarra, “The Issue of Incoherence in Investment Arbitration: Is There Need for a Systemic Reform?”,
Vanderbilt Law Review, Vol. 39, Issue 1, 2021. p. 27.
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26) C. T. Kotuby & L. A. Sobota, “Practical Suggestions to Promote the Legitimacy and Vitality of International
Investment Arbitration”, ICSID Review - Foreign Investment Law Journal, Volume 28, Issue 2, 2013, p. 456.
ICSID AHF= BaAollA] Aar|7+8 A9shs 218 of" Hola] & uf ofx Al7|gzrolw e 744
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oF A53ze] AHalo]l $Jujetial 35 tHChristoph Schreuer, “Revising the System of Review for
Investment Awards”, BIICL, 2009, p. 2).

28) G. Zarra, op. cit, p. 179. %2 WAUFE =9 EA- disl dA3]E, 18, “ICSID AaAEe] =5

oA, rEAAT,, A28 A4z, F=FAEE, 2019, pp. 203-204 Fx

29) A. D. Luca & M. Feldman & M. Paparinskis & C. Titi, “Responding to Incorrect Decision-Making in
Investor-State Dispute Settlement: Policy Options”, The Journal of World Investment & Trade, Vol. 21, 2020,
p- 29.

Statute of the International Court of Justice (adopted on 26 June 1946) UNTS 993 art 59; the Agreement on
the Unified Patent Court (adopted in 2017) 56 Official Journal of the European Union 2013/C 175/01 art. 22.
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ABSTRACT

Practical Suggestions for Improving Consistency
of ICSID Arbitral Awards

Kim, Yong Il
Hwang, Ji Hyeon

The lack of consistency and predictability of arbitral awards in the Investor-State Dispute
Settlement (“ISDS”) mechanism has long been a subject of criticism. In international
investment disputes, arbitral tribunals have frequently come up with different interpretations
and results on similar investment agreement provisions. The arbitral tribunal’s inconsistent
decisions raised concerns not only among the parties to the investment dispute but also among
the arbitral tribunals in other cases, which ultimately led to legal inconsistencies in international
investment law.

Arbitration awards may have some degree of disagreement in interpretation. However, the
systemic inconsistencies that pervade ISDS risk undermining the purpose of the investment
agreement system, which is to provide a predictable and stable framework to protect and
promote foreign investment while maintaining a balance with host state regulations. Therefore,
this study proposes a plan to resolve this discrepancy and review standards for practical
application.

Reform of the ISDS mechanism could be a viable option to reduce, to some extent, the
inconsistencies in interpretation, if not completely eliminate them. Reforms such as establishing
guidelines, promoting cooperation between arbitral tribunals, and codifying the norms of the
agreement can provide a means of reducing interpretive inconsistencies and strengthening the
legitimacy of the ISDS mechanism. Reforming the ISDS mechanism will require all
stakeholders to carefully consider the issues and the scope, nature, and feasibility of each

potential reform.

Key Words : International Investment Disputes, ICSID Arbitral Awards, Ad hoc Committee,
Inconsistency of Arbitral Awards, Investment Agreement



