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Liability for Damages Due to Violation of Supervisory Duty
by the Legal Guardian of the Mental Patient

Dayoung Jeong

Professor, Chungnam National University Lawschool, Lawyer

=ABSTRACT=

Supreme Court 2018Da228486, on July 29, 2021, ruled Article 750 of the
Civil Act as the basis for liability for damages due to the violation of the
supervisory duty of the responsible mental patient. This judgment recognizes that
the legal guardian is liable for tort due to neglect of the responsibility of
supervision under Article 750 of the Civil Act because the duty of protection
bears the duty of supervision over the mental patient under the law. However,
unlike the case of Article 755 Paragraph 1, which explicitly requires a legal
obligation to supervise, Article 750 only stipulates general tort liability. Thus, to
admit tort liability under Article 750, it is not necessary that the basis of the
supervisory duty by the law. In this case, the supervisory duty may also be
acknowledged according to customary law or sound reasoning.

The duty of supervision of a legal guardian is not a general duty to prevent all
consequences of the behavior of a mental patient but a duty within a reasonably
limited scope. Therefore, the responsibility of the burden of care should be
acknowledged only when the objective circumstances in which it is appropriate to
hold the legal guardian for the acts of the mental patient are admitted.

Under the Act on the improvement of mental health and the support for
welfare services for mental patients, a legal guardian cannot even be granted the

supervisory duty to prevent the mental patient from harming others.

Keyword : Act on the improvement of mental health and the support for welfare
services for mental patients, Mental patient, Legal guardian, Duty of
supervision, Responsibility for compensation, Tort




