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Determination of Alcohol Blackout and

Insanity in the Sexual Crimes
- Focus on the Supreme Court on 2018-D0-9781 Sentenced on Feb 4, 2021 -

Kim Doo Sang

Research Professor in Law Institute, Gyeongsang National University

=ABSTRACT=

2021, the Supreme Court recognized the foundation of the quasi-indecent act
by force by the concept of ‘alcohol blackout’ although there were multiple
situations that it was hard to judge insanity of the victims was evident in the
cases with drunken victims. This means the consideration of insanity state due to
temporary false memory rather than the total loss of mental capacity from the
existing concept of insanity. However, the interpretation of insanity in the
criminal law has to be strict and its application could be difficult. In particular,
the comparison precedent which is very similar to the subject one was
determined not to be the same with the state of the insanity or inability to resist
during the sexual relation though the victim had the symptoms of alcohol
blackout, denying the quasi-indecent act by force. This argument is determined
to be logical remarkably, and insanity and quasi-indecent act by force should be
discussed considering the medical review on the alcohol blackout of the victims
sufficiently when determining the individual precedents. In addition, the most
important point in the sexual crimes is the consent, and there may be possibility
of negligence in case that uncertain consent is determined as the consent to
continue the following act. Also, in case of uncertain consent or suspicious,
universal determination not to follow the act should be able to realized.
Therefore, strong evidence is required for criminality, determining that the victim
is the state not to be able to do the normal judgment and the minimum willful
negligence is existed that the accused uses this. In the subject ruling, the act of

the accused has to be clearly punished, however, it is determined to be
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unreasonable for the punishment with the quasi-indecent act by force under the

interpretation of the current regulations.

Keyword : Quasi-indecent act by force, Alcohol blackout, insanity, Sexual consent,
Sexual self-determination




