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Legal Transformation of Advisory Procedure of the ITLOS into an
Alternative Dispute Settlement Mechanism - From the Evaluation of Request
for an Advisory Opinion Submitted by the Sub-Regional Fisheries
Commission (Case No. 21), ITLOS

Jee-hyun Choi’

Jeju National University, Law School, Jeju 63243, Korea

Abstract : SRFC (Sub-Regional Fisheries Commission) requested to the ITLOS (International Tribunal for the
Law of the Sea) an advisory opinion relating to the [UU (Illegl, Unreported, and Unregulated) fishing (Case No-21
of the ITLOS). Since, in the UNCLOS, there is no article authorizing the jurisdiction of the ITLOS full court’s
Advisory opinion, so various scholarly opinion wad divided. But ITLOS delivered its Advisory opinion
confirming its jurisdictional competence over the Advisory proceedings with its legal opinion about the [UU
issues. It opens new possibility of the alternative dispute settlement mechanism of the ITLOS through the advisory
procedures. In reality, there has been a view that ICJ (International Court of Justice) could take the part of a kind
of dispute settlement through its Advisory procedures. But the advisory procedures of the ITLOS, with no definite
clause in UNCLOS about the advisory procedures, which provides more allowances for the function of advisory
opinion as the alternative dispute settlement mechanism. ITLOS accepted the requests of the advisory opinion by
the State parties through international organization or themselves directly. And the advisory opinion of the ITLOS
aims the interpretation and application into the special issues-specially [UU fishing in Case No. 21 of the ITLOS-.
Those factors could enable more enhanced role of the ITLOS as an alternative dispute settlement mechanism. But
those possibility has contain risk of excessive and unlimited advisory role of the ITLOS. So it is important to focus
on the restriction on the role of the State parties in the request of the advisory opinion to the ITLOS. In this regard
it is meaningful that the ITLOS has suggested a kind of legal standing in the advisory procedures in that only
coastal States could request the Advisory opinion about the IUU in their EEZ. Furthermore the discretionary
power of the ITLOS in the Article 138 of the Rules of the Tribunal could curtail the abuse of the Advisory opinion
initiated by the States parties of the UNCLOS. Under this framework, Advisory opinion could broaden more
alternative option to the disputes between State parties of the UNCLOS in that after being delivered detailed
interpretation of the UNCLOS about the specific issues, States parties could devote themselves to searching for
flexible solution for the disputes between State parties. It could obtain legal explanation about the dispute under
the Article 297 and Article 298 by detouring the jurisdiction limits through advisory procedures.

Key words : United Nations Convention on the Law of the Sea, International Tribunal for the Law
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The jurisdiction of the Tribunal comprises all disputes and all applications submitted to it in accordance with this Convention

and all matters specifically provided for in any other agreement which confers jurisdiction on the Tribunal.”
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“l. The Tribunal may give an advisory opinion on a legal question if an international agreement related to the purposes of

the Convention specifically provides for the submission to the Tribunal of a request for such an opinion.

2. A request for an advisory opinion shall be transmitted to the Tribunal by whatever body is authorized by or in accordance

with the agreement to make the request to the Tribunal.

3. The Tribunal shall apply mutatis mutandis articles 130 to 137”
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