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Abstract

This paper analyzes the penalty tax system under the Customs Act of Korea and examines whether
the penalty tax provision violate the constitutional principle of proportionality when imposed on a
person who does not made import declaration intentionally or travelers who has not been made an
import declaration of their carry-on items. It examines the provisions that adopt a penalty tax as a
means to secure the effectiveness of the customs law.

In relation to penalty tax, the case studies of the Supreme Court and Constitutional Court of Korea
are analyzed by major issues such as the legal nature of the penalty tax, whether the penalty tax
is unconstitutional, and the reasons for exemption from the penalty tax.

There is no reasonable basis for the high penalty tax imposed on travelers' carry-on items for which
import declaration has not been made. It is necessary to unify the penalty tax imposed when an
import declaration is not made and the penalty tax on traveler's carry-on items. It is necessary to
establish a limit on penalty tax and to create new regulations to exempt or reduce penalty tax when
punished by administrative punishment to avoid double jeopardy. It is necessary to effectively secure
the effectiveness of the Customs Act by converting the penalty tax into civil penalty that does not
presuppose the faithful and accurate performance of tax obligations by the taxpayer.

The government revised the penalty tax system in the Customs Act in 2019, but there are still many
types of penalty tax and there are elements that are unconstitutional. It seems that the Korean
government should lower the burden on the people by improving the system for the penalty tax system.
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Table 1. Penalty Taxes subject of the Main Tax under the Customs Act

Reasons for Penalty Tax

Penalty Tax Amount

Understatement(Failure to File)
Late Payment(Failure to Pay)

Unfair Understatement

® 10/100 of the Insufficient Tax Amount
@ Late Payment Penalty(@+®)5)

@ 40/100 of the Insufficient Tax Amount +
@ Late Payment Penalty(@+®)

® 20/100 of the Tax Amount(40/100 when punished or

Unreported Import

notified disposition for the crime of smuggling (art. 269))

@ Late Payment Penalty(@+®)

Source: Customs Law (2021).
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WAl FEEHol 48 oot 1ol - 34l
o] FaztA] QFTH(SCK, 2001du403). 7HHAIE
spATe] WAL 9 zAAe) AAE A 5
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Table 2. Non-reporting of Moving Items and Traveler's Carry-on Items

Reasons for Penalty Tax

Penalty Tax Amount

Failure to fulfill the conditions for re—export

Non-reporting of import/return within the
deadline (30 days) for reporting stored
goods, such as designated storage yards
Non-reporting on a monthly basis for
electricity and oil

An amount equivalent to 20/100 of the customs
duty to be imposed on the relevant goods (to
the extent not exceeding 5 million won)

An amount equivalent to 2/100 of the customs
duty to be imposed on the relevant goods (to
the extent not exceeding 5 million won)

Source: Customs Law (2021).

Table 3. Penalty Taxes with Limit under the Customs Act

Reasons for Penalty Tax

Penalty Tax Amount

Failure to fulfill the conditions for re—export

Non-reporting of import/return within the
deadline (30 days) for reporting stored
goods, such as designated storage yards
Non-reporting on a monthly basis for
electricity and oil

An amount equivalent to 20/100 of the customs
duty to be imposed on the relevant goods (to
the extent not exceeding 5 million won)

An amount equivalent to 2/100 of the customs
duty to be imposed on the relevant goods (to
the extent not exceeding 5 million won)

Source: Customs Law (2021).
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Table 4, Cases on Justifiable Grounds for Exemption from Penalty Tax

Case Number

Reasonable Cause

SCK' 88nu5280

SCK 91nu9848
SCK' 2000du3788

SCK 98du2379

SCK 2017du36885

Reasonable cause is recognized tax payer who trust the tax guidance
of the tax office staff

Reasonable cause is not recognized to believe the taxable reply of the
Commissioner of the National Tax Service as non-taxable

Reasonable cause is not recognized not knowing the laws

Reasonable cause is not recognized misunderstood the calculation date
of the resident tax payment period

Reasonable cause is recognized in case of conflicting views in the
interpretation of tax law

Source: Korean Supreme Court Cases
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Table 5. Penalty Taxes and Criminal Penalty under the Customs Act

Reasons for Penalty Tax

Criminal Penalty

Payment delay - Under reporting
Unfair under reporting

Unreported import

Price Manipulation
Evasion of Customs Tax

Smuggling

Source: Customs Law (2021).
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