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Abstract

This study aims to analyze the WTO-inconsistent aspects of the single rate presumption of the United
States in establishing and imposing anti-dumping duties for non-market economy exporters. By
examining the drafting history in the GATT/WTO negotiations and the practice of the single rate
presumption for non-market economies by the United States from a comparative perspective, it
critically addresses the inherent lack of pertinent disciplines under the framework of the WTO
Anti-Dumping Agreement in establishing dumping margins for exporters of non-market economies.
The WTO Dispute Settlement Body leaves open the possibility of allowing the investigating authority
to consider multiple exporters and the exporting country as a single entity. However, the study argues
that it is difficult in practice for the investigating authority to make a single-entity decision in a
WTO-consistent manner. The study also finds an incompatibility in the notion between establishing
dumping margins for ‘individual’ exporters and ‘non-market economies.” A proper discipline for
non-market economies under the multilateral anti-dumping norm needs to be reconsidered in the era
of persistent trade conflicts between the United States and China.
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Fig. 1. Application of NME-wide Rate for Exporters in Establishing Dumping Margins

Single Rate Presumption

Group 1 Group 2-1
(Sampled producers) (Non-sampled cooperating producer
who meet separate-rate test(SRT))

Group 2-2 Group 3
{Non-sampled producers (non-sampled,
who fail the SRT) non-cooperating producers)

Each firm gets firm specific margin Each firm gets

the weighted average(all-others rate)
of Group 1 rates

Source: McDaniel and Vermulst. (2020)
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Fig. 2. Average Dumping Margins by Year for ME/NME exporters (unit:%)
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Fig. 3. Average Dumping Margins by Year for Individual and NME-wide Entity
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13) See, for example, Sigma Corp. v. United States,
117 F.3d 1401, 1405 (CAFC 1997); Changzhou
Hawd Flooring Co. v. United States, 848 F.3d
1006, 1009 (Fed. Cir. 2017); Michaels Stores, Inc.
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18) Uruguay Round - Group of Negotiations on
Goods (GATT) - Negotiating Group on MTN
Agreements and Arrangements - Determination
of Normal Value - (In the Situations Referred to
in the Second Supplementary Provision to Article
VI:1 of Annex I to the General Agreement) -
Communication from the Delegation of Romania.
MTN,GNG/NG8/W/61, 20 December 1989,
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Korea — Certain Paper 32§ oj| 4] -lH 42 #6.10
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20) EC WHEd913] Al9.5%2E w3 dAE dukror
Z FEAER A Ena pAshEA, wTodl 7t
PokA g2 HAPRAATAAE dolg Fa 3l
o} oA 28, Ui SEA) okl ES AA
of theh ©dEo] ZHHM, o] dUdEe] 3T TF
TORNRES BE il ﬂ%ﬂ Aolch. &, 5
=P B3 sdEss =3E dSstd
(Individual Treatment (IT) test) I F= Z}~ 7H
d g dAlg Fahtg £ Sl o] vl 54
Aolgt e wE7Hg 3 %, Az 5ol X}-‘Pr
A 75753"7 ; ‘%EOI AlellM 2R, T8
FEAEC] AR e &S AT JyY
o) vidg 229 ¢3] P95 B8 G
AT & oA THA a7de® FAdE See
Panel Report, European Communities — Definitive
Anti-Dumping Measures on Certain Iron or Steel
Fasteners from China (“EC-Fasteners (China)”),
WT/DS397/R and Corr.1, adopted 28 July 2011,
paras. 7.87-98,

21) Panel Report, EC-Fasteners (China), para. 7.90.

22) Panel Report, EC-Fasteners (China), paras. 7.92-7.94.
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ol 73 T4 (a mandatory rule)& ¥ &3}V
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of theh olle] FgedE FRlakrt.20 a7
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‘shall, as a rule’ ¥ #6.10F% A2&E2] A&

23) Panel Report, Korea — Anti-Dumping Duties on
Imports of Certain Paper from Indonesia (“Korea
- Certain Paper’), WT/DS312/R, adopted 28
November 2005, para.7.161.

24) Panel Report, EC — Fasteners (China), paras,
7.93-95.

25) Appellate Body Report, European Communities —
Definitive Anti-Dumping Measures on Certain
Iron or Steel Fasteners from China (“EC-Fasteners
(China)”), WT/DS397/AB/R, adopted 28 July
2011, paras. 316-317.

26) Appellate Body Report, EC-Fasteners (China), paras.
318-319.
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27) Appellate Body Report, EC-Fasteners (China),
para,320,

28) WFEAFA A]9.2x% YH: When an anti-dumping
duty is imposed in respect of any product, such
anti-dumping duty shall be collected in the
appropriate amounts in each case, on a
non-discriminatory basis on imports of such
product from all sources found to be dumped and
causing injury, except as to imports from those
sources from which price undertakings under the
terms of this Agreement have been accepted. The
authorities shall name the supplier or suppliers of
the product concerned. If, however, several
suppliers from the same country are involved,
and it is impracticable to name all these suppliers,
the authorities may name the supplying country
concerned, If several suppliers from more than
one country are involved, the authorities may
name either all the suppliers involved, or, if this
is impracticable, all the supplying countries
involved,
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29) Panel Report, EC — Fasteners (China), paras.
7.109-7.112.

30) Appellate Body Report, EC-Fasteners (China),
para, 370,

31) Appellate Body Report, EC-Fasteners (China),
paras. 370-385.
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Fasteners (China) 42717 =8& tF3&E o
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(objective, affirmative determination)’ & <4
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= 9ke AshaA) ok Baakc
ThA] Waf] AERE= BA|AAA 272 RE =
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US-Shrimp (Vietnam) #A oA ©dE &
A= “}G-”ﬁéxé A9.4z Bt Al6.8x fIvt &

ol AEEAT. AW FEAE V=] )

32) Appellate Body Report, EC-Fasteners (China),
para, 290,

33) Panel Report, United States — Certain Methodologies
and  Their
Proceedings Involving China(“US — Anti-Dumping
Methodologies ~ (China)”), WT/DS471/R  and
Add.1, adopted 22 May 2017, paras. 7.301-7.304.

34) Panel Report, United States — Anti-Dumping Measures
on Certain Shrimp from Viet Nam (“US — Shrimp
I (Vietnam)”), WT/DS429/R and Add.1, adopted
22 April 2015, para.7.150.

Application  to  Anti-Dumping
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oA vigg 241 A LA BE ofHE
of s e85 &3 vl AL o whah 2Hgut
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A Al QA7 P B A e et
o] AHRHA & F e ZAE vHEA
os0), A Wb H A A9.4F= #6.10Z Al
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35) Panel Report, United States — Anti-Dumping
Measures on Certain Shrimp from Viet Nam(“US
= Shrimp (Vietnam)“), WT/DS404/R, adopted 2
September 2011, para, 7.231.

WTOZFIEH 2l BaA] A|2s4z 9 #2552

A

36

Ny

254, Several Members noted that Viet Nam was
continuing the process of transition towards
a full market economy. Those Members
noted that under those circumstances, in the
case of imports of Vietnamese origin into
a WTO Member, special difficulties could
exist in determining cost and price
comparability in the context of anti-dumping
investigations and  countervailing  duty
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(a)

investigations. Those Members stated that
in such cases, the importing WTO Member
might find it necessary to take into account
the possibility that a strict comparison with
domestic costs and prices in Viet Nam might
not always be appropriate,

. The representative of Viet Nam confirmed

that, upon accession, the following would
apply — Article VI of the GATT 1994, the
Agreement on Implementation of Article VI
Agreement on Tariffs and
Trade 1994 ("Anti-Dumping Agreement")
and the SCM Agreement shall apply in
proceedings involving exports from Viet
Nam into a WTO Member consistent with

of the General

the following:

In determining price comparability under
Article VI of the GATT 1994 and the Anti-
the importing WTO
Member shall use either Vietnamese prices
or costs for the industry under investigation
or a methodology that is not based on a

Dumping Agreement,

strict comparison with domestic prices or
costs in Viet Nam based on the following rules:

(i) If the producers under investigation can

clearly show that market economy
industry
producing the like product with regard to

the manufacture,

conditions  prevail in the
production and sale of
that product, the importing WTO Member
shall use Vietnamese prices or costs for
the industry

under investigation in

determining price comparability;

(ii) The importing WTO Member may use a

methodology that is not based on a strict
comparison with domestic prices or costs
in Viet Nam if the producers under
investigation cannot clearly show that
market economy conditions prevail in the
industry producing the like product with
regard to manufacture, production and
sale of that product,
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37) Panel Report, US = Shrimp (Vietnam), para, 7,251,

38) Panel Report, US — Shrimp (Vietnam), para, 7.254.

39) Panel Report, US — Shrimp (Vietnam), paras, 7.274-
7.281,
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