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A Study on the Liability of Artificial
Person(Natural Persons) with a Disregard of the
Corporate Fiction in ESG

Kim, Dong-han®)

Kwon, Yong-man2)
Abstract

Although management decisions centered on the board of directors and directors must be made in order to
effectively promote ESG management, the company's management is not obligated to make decisions considering
ESG factors. A Korean corporation(company) is an established organization for commercial or other profit, and the
purpose of treating a legal organization as a corporation is to easily handle the legal relationship of a group
(corporate's property) and individual property of a group member, but legal person such as rights to "harm public
rights" or "defend fraud".

Criminal liability for illegal acts of a corporation, but the liability of a corporation (natural person) for illegal
acts of a corporation is recognized within a limited range, but the criminal liability of a corporation (natural
person) is limited. As the social responsibility of a corporation is great, limiting the responsibility of a
corporation-related person (natural person) to civil responsibility will halve its effectiveness if considering the
impact on the corporation's national economy.

Objective requirements such as the completeness of control, hybridization of property, infringement of creditors'
rights, and small-capitalization, and the subjective intention of abusing the company system to avoid legal
application to controlling shareholders should be denied. Despite the increasing influence on corporate society, such
as large-scale projects and astronomical business profits, corporate officials (natural persons) are forced to be held
liable for negligence and intentional liability within a limited range. In such cases, it is necessary to introduce
criminal responsibility separately from civil responsibility to legal persons (natural persons) in consideration of the
maturity of capitalism in Korean society and the economic status of the world.

In Korea, the requirements for recognition of corporate denial are strict, but the United States says that it is
sufficient to have control or fraud. Therefore, it is not about civil responsibility, but about criminal responsibility of

a legal person (natural person), so if fraud is recognized, it can strengthen the corporate social responsibility.

Keyword: ESG Management, Disregard of the Corporate Fiction, Corporate Social Responsibility, Civil
Responsibility, Criminal Responsibility.
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