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HA7E Aok AL 28 dHE AA AT Wandsworth Board of Works v.

United Telephone Co AFZA3DOA = EX| AfAlol Al EX] Abgoll A5 o] Q=

gl WA (cujus est solum ejus est usque ad

29) [1978] QB 479.
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19493 F17+8}EH(Civil Aviation Act 1949) A|40% A18+(1982d F17+akaH
A762 Aol s FgHrhEdel A e FelA el Eol o s

o) 42 FABAL Ane] B Aol BT,

ek ZefolmA] Rajot AELsE olfw FAHES wHET 5 Ak

32) (1926) 71 SJ 83.
33) 19823 ¥1ZH&-FH (Civil Aviation Act 1982) A|76= ERH A3, A%, A3 Al
3RS &l diE Fe71e Y
() F&717F 28 s A3 Ao vie, @4, B H@gES asls o
FeHolAY w auet vde] FFATAS Ae2xel oF FL At
A Fetel AgHel Aolehd, BHAN wE YA THSHA ok,
76 Liability of aircraft in respect of trespass, nuisance and surface damage
No action shall lie in respect of trespass or in respect of nuisance, by reason only of
the flight of an aircraft over any property at a height above the ground which,
having regard to wind, weather and all the circumstances of the case is reasonable, or
the ordinary incidents of such flight, so long as the provisions of any Air Navigation
Order and of any orders under section 62 above have been duly complied with....



BRI TS| AFBO| CHEH RTO|SHIEH SABA ojRo| E8 79

1.3. United States v. Causby, 328 U.S. 256 (1946)34)

1.3.1. A #A

Thomas Lee Causby:™ x> 7j&Egto|u} F 192K 2 (Greensboro) A
Lindley Field &3 &52 oA 0.5utd o|U(B 7M1= 2,220ft, F7HA=
2,275ft)0ll A3 BEx9] Ak A2t AAA F ontS 1942, 5.5E
] TS o] 83 Causby Aol N4 25m(83ft) o]de] =olz= £7
7], %71, AF7) 58 st FFER M A EE YY) 100ft, 2
200fte] A& vkE 9o fIA|star A7) wel, #de7E g WEd A&
FOR2 ]lste] i 2ol FAelAM 150mte] o] el ol FALsEAH.

1.3.3. FAAR

EX 9 AfES A Y7 FFF7HA vRtE g Ho(ad coelum)>
AhALslol| A= T o] FEsHA vt el ek Ao AftES AR
AZBA] v A= A ofdth Aol o, HARPAH| e ol
500ft, Woll+= 1,000fte] a2, 3& 7|2 EF9F X &F o] S ulg} 300~1,000ft=
T ] ATE) whebA o] ARelA a7 ARRRE A E e HASHH

34) 91 #A sk B4 9 S& ghdo] F&ko| #3}oli= Colin Cahoon, “Low Altitude
Airspace: A Property Rights No-Man’s Land”, 56 J. Air L. & Com. 157, 1990. 3=,
35) Section 60.17 of the Civil Air Regulations.
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36) & A9 WA EE Griggs v. Allegheny County, 369 U.S. 84 (1962). EX &4}
of &3/l FrhsithE FEOR Molok sta, £E& WEA BLY HRE ov)d
£ A2 olYtk(Gerald L. Hallworth, “Judicial Legislation in Airport Litigation -A
Blessing or Danger”, 39 Notre Dame L. Rev. 411, 1964, 4161).

37) ¥ A5AHE F43 Black ¥ UHEL 7] 32 A& (nuisance)H &
Holrespass)©] Wel Slste] AshW FRabrhn msirh RN P9 aE
[Federal Tort Claims Act, 28 U.S.C. §§ 2671~80 (1986)]2] S3}& <lslo] AWt
E U2 ¢ Hd wE &S T Jhesitha B A Colin Cahoon,
o] &, 1759,
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g gk, Y 2 o] %<l 1987. 9. 22.5-F 2011. 4. 19.7}A] o] AbA H&
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The Obligation of Return Unjust Enrichment or Compensation for
the Use of Flight Safety Zone
-Seoul High Court Judgment 2018Na2034474,
decided on 2018. 10. 11.-

Chang-Young Kwon* + Soo-Jin Park**

‘Flight safety zone’ means a zone that the Minister of National Defense
designates under Articles 4 and 6 of the Protection of Military Bases and
Installations Act (hereinafter ‘PMBIA”) for the safety of flight during takeoff and
landing of military aircrafts. The purpose of flight safety zone is to contribute to
the national security by providing necessary measures for the protection of
military bases and installations and smooth conduct of military operations.

In this case, when the state set and used the flight safety zone, the landowner
claimed restitution of unjust enrichment against the country. This article is an
analysis based on the existing legal theory regarding the legitimacy of plaintiff's
claim, and the summary of the discussion is as follows.

A person who without any legal ground derives a benefit from the property or
services of another and thereby causes loss to the latter shall be bound to return
such benefit (Article 741 of the Civil Act). Since the subject matter is an
infringing profit, the defendant must prove that he has a legitimate right to retain
the profit. The State reserves the right to use over the land designated as a flight

safety zone in accordance with legitimate procedures established by the PMBIA

* Attorney at Law (JIPYONG LLC), Adjunct Professor of Korea Aerospace University,
President of The Society of Aviation Law Cases.

** Ph.D. Course Completion, Major in Air & Space Law of Korea Aerospace University,
Researcher of The Society of Aviation Law Cases, Cabin Crew of Korea Airlines
(Senior Purser).



B

o2

oHRiTode| Aol CHEH Ffo|Suleh EAEA ojRo| Ey 101

for the safe takeoff and landing of military aircrafts. Therefore, it cannot be said
that the State gained an unjust enrichment equivalent to the rent over the land
without legal cause.

Expropriation, use or restriction of private property from public necessity and
compensation therefor shall be governed by Act: provided, that in such a case,
just compensation shall be paid (Article 23 (1) of the Constitution of The
Republic of KOREA). Since there is not any provision in the PMBIA for loss
compensation for the case where a flight safety zone is set over land as in this
case, next question would be whether or not it is unconstitutional. Even if it is
designated as a flight safety zone and the use and profits of the land are limited,
the justification of the purpose of the flight safety zone system, the
appropriateness of the means, the minimization of infringement, and the balance
of legal interests are still recognized; thus just not having any loss compensation
clause does not make the act unconstitutional. In conclusion, plaintiff's claim for
loss compensation based on the ‘Act on Acquisition of and Compensation for
land, etc. for Public Works Projects’, which has no provision for loss compensation

due to public limits, is unjust.

Key Words : Flight Safety Zone, Military Base, Air Operations Base, Protection
of Military Bases and Installations Act, Scope of Ownership of

Land, Unjust Enrichment, Compensation



