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Judgment on the Criminal Responsibility of Perpetrators
with Mental Disorders and Their Mental Examination

Choi Min-Young

Korean Institute of Criminology

=ABSTRACT=

This article focuses on §10 of Criminal Act of the Republic of Korea to discuss
how to determine criminal responsibility of a perpetrator suffering from mental
disorders, while reviewing existing process and standards of mental examination at
each stage of the criminal procedure as well as exploring suggestions regarding how
they should be complied. The determination of the sanity or criminal responsibility
of the mentally ill as defined in the §10 of Criminal Act, by its nature, cannot be
approached with a traditional, clear-cut dichotomy of biology by medical practitioner
and psychology - normative science by lawyer. Looking into the actual procedure of
determining mental and physical disorder with special consideration of mental illness
reveals the inevitability of collaboration between lawyers and psychiatrists. In the
meantime, the process and standards of mental examination at each stage of the criminal
procedure must be definitive and clear. First of all, during the investigation stage,
examination prior to prosecution should be more actively encouraged, considering that
judging sanity of the perpetrator at the time of committing a criminal act is important.
During the trial stage, the mandatory examination must be conducted depending on
the sensitivity and gravity of the case. Next, medical examination to determine criminal
responsibility and the one to order treatment and custody must be separately conducted
in order to properly execute medical treatment and custody. Obligatory mental
examination could be considered both during the stage of request for and execution
of the treatment and custody. Lastly, the procedure of examination and format of

examination documents need to be standardized for better objectivity and reliability.

Keyword : Mental disorder, Criminal with mental disorder, Criminal responsibility,
Mental examination, Medical treatment and custody




