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MAF-97]7(World Trade Organization, ©]3} WTO)2] “FAa Al2wly} vlwd w), x|
FAHEA 3| 2 Al B (International Centre for Settlement of Investment Disputes, ©]3} ICSID)D
EH 3] (ad hoc Committee)= -5 A|SHE HFS 7IAx2 o). 1 Ay, 2 2 d
et U ICSID FAIRA A vYeEld ZAgS ICSIDe] vl AXE Eut 484
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T AAg AES B3l BAS MAdste o HY 22 Al gE A9REH
(Regional Trade Agreement)%¥ 5t ol 2} ICSIDO| W} o] FoX| = FA| FAEA Al AE o]
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1. A&7+

(1) 47179 2X
WTO EAa)Z 7] (Dispute Settlement Body, ©]3} DSB)E 3i'd Kol thalt Fas
Aelshe JA719< ABE FaL =l ABOl g dae d Huxds gFoll

2) “Convention on the Settlement of Investment Disputes between States and Nationals of Other States”Z= “%]7J
g gopolglak 30, o]l ‘ICSID Febolzl 3trl 2019 11€ A, 1637]=r0] & Fofoll A3t
1547)=r0] H]E=3}] .

3) Ao, “AFATHE ISDSAA Aol #E A, T=AAUNE W, #2068, FobHdtul WA A
2019, pp.151-181; FWL, “WTO AHNZA A=t FAA-57F T4 Aol £33, THIFFAT, 1*181?3,
S8k 8], 2019, pp.47-72; 8L &4, “ICSID FoF Als2xo] Alkd E7]el Bk A7, TFA)
A7, A AlE, AHFAT, 2018, pp326; WA, ICSID FAWH] FHzol o
Tidewater FA1RAS AXAAL FHoE -, TFAW,, Aeld, FAWS waHsATy, 2018
Pp.661-699; FH$, “ICSID A Ao A wep, rzows,  A18W A4, TAdetnw Wt pa
2018, pp.87-116.

4) WTO DSU(Understanding on Rules and Procedures Governing the Settlement of Disputes or Dispute Settlement
Understanding, 1994) Art 17.1.
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o, o g A$ole FadEe 90¥S 2E £ gk ey Hde] A9} vzt
|2 a7 Fe] Ayt F4e Aav|Te AR o E ou dARo g Ay
o5& Zolth B2 Ao Aely)|7F Z4adid] Ui AAE FAE] A ke

gel WA AT sde] WA el st

A gt AarlTe] HaMe Al FEe fotoldd
Aes nefste] 2ABATES] o] flo] 7Izdth 2499 e, | 3 Fa7]
7] A7 vlEvil A2 WTO AlAle] 24 de] =7k ke o]je] sfdel oM =
o] 29AE Hol ok webd AT Y e qiEeR HauAd i

Fa7)T7E ALlFR ARbell #ote] EA—ANS ARk oAtaEe FAEM i
T2 Alele vlavlelth AdarTe] AlER AH Y (written submissions)S HIY R FH
Hojof shd, EATAITEAE dE 5 Slojof itk Aejdate] wEhgeE &
Stal, BN 92 AAle] 9 Aes AT F Uk IL=ES g Fdso

a7l AET HEE APH JERE vER FFsloloF b9

—_

40,
_4

DSUS) AR i@ A3 A da) A wanel o 30%7h dael tlgel

1 Bt A APH A F A (International Court of Justice, ©|3} ICHE A

| 2% 7209} vmald olEol Z=xolth Wl WTO 3 9ESo] 1EE woe A

2 A7 olfE et Zo| FL8Th0)
% b

Aelwt 2AS 4 glom ABE #Hd 9]

il

R e 4 0 o . - T‘l?.‘ ]:‘Hﬂ | 7é
3 ARS AA, £, H2T F Ak DSUE AR &3 A7) ohg WEZ &
Aol tialiAvt Fag A7 F e olfe el AWt =tk 12y ABY HE
AAE AHEA, DSU A172 Aede] Aol #3F AL Aabs ddel od WA &4
15) DSU Art 17.5.

16) ¥, MAA, p.93.
17) DSU Art 17.11.
18) F2717¢] BaAE DSBAlA 83 JbeAo] wl¢ vl AArT BuAe] AEe 93 A Ao

DSB2] A% v"ol(negatlve/mvened consensus)oﬂ w2 7] wiEo|th & DSB7| AV HiANE IUTE

A7 BT F 309 ol Fe2A A bl AAEA e @ DBE AT HaAE At
I BAGAITES Fxro R Fgstejof sty DSU Art 17.14.

19) DSU Art 18.2.

20) Yenkong Ngangjoh-Hodu and Collins C. Ajibo, “ICSID Annulment Procedure and the WTO Appellate System:
The Case for an Appellate System for Investment Arbitration”, Journal of International Dispute Settlement,
Vol. 6, 2015, p.312.

21) DSU Art 13.2.
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22) Tania Voon and Alan Yanovich, “The Facts Aside: The Limitations of WTO Appeals to Issues of Law”,
Journal of World Trade, Vol. 40, No. 2, 2006, 239 - 258; Simon Lester, “The Development of Standards of
Appellate Review for Factual, Legal and Law Application Questions in WTO Dispute Settlement”, Trade,
Law and Development, Vol 4, No 1, 2012, 125 - 149; AB report in US - Section 211 Appropriations Act,
paras. 105 - 106 #=

23) AB in US - Stainless Steel (Mexico), paras. 156 - 158, 160 - 162 =

24) Armand de Mestral, NAFTA Dispute Settlement: Creative Experiment or Confusion? in Regional Trade Agreements
and the WTO Legal System, Oxford University Press, 2006, pp.359 - 381; David Quayat, “The Forest for the
Trees: A Roadmap to Canada’s Litigation Experience in Lumber IV”, Journal of International Economic Law,
Vol. 12, No. 1, 2009, pp.115 - 151 F=

25) Yenkong Ngangjoh-Hodu and Collins C. Ajibo, op. cit., p.313.
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3 GAel We o] A7 em ™) ICSID A47]Fe] BeAdd mat ks 9

2 2 geA ERo| Zu 5]9}1:}30)

A& 2011 ICSID Al EuAdAE ICSID7} ICSID a7 Te] deid g
OECD E&c] Foldt Ald& AFeigihsn a3y E@/E o]3F2] ICSID 93 M1
L oo] A2 A AFeR ¥gron 20119 HiA o]TE ICSID AT TFEAS
g1sl7] e Halz T 2AE Yty o)l Alalm B ICSID FATA A A

26) Cai Congyan, “Structure of Arbitrators and its Implications Towards ICSID Mechanism: An Empirical
Analysis”, Journal of World Investment & Trade, Vol. 9, 2008, p.334.

27) Leah D. Harhay, “Investment Arbitration in 2021: A Look to Diversity and Consistency”, World Arbitration
and Mediation Review, Vol. 8, No. 3, 2014 3=,

28) ©o]o] #3}e] FAI5|E, Benjamin M Aronson, “A New Framework for ICSID Annulment Jurisprudence:
Rethinking the Three Generations”, Vienna Journal on International Constitutional Law, Vol. 6, No. 1, 2012,
pp.34 -39; Paul Friedland and Paul Brumpton, “Rabid Redux:”, American University International Law
Review, Vol. 27, No. 4, 2011 - 2012, pp.727-760 Z=.

29) o]o] g E ARl =S F, Susan Franck, “Development and Outcomes of Investment Treaty Arbitration”,
Harvard International Law Journal, Vol. 50, No. 2, Summer 2009; Schwebel, Stephen M., “The
Overwhelming Merits of Bilateral Investment Treaties”, Suffolk Transnational Law Review, Summer 2009;
Charles N. Brower and Stephen W. Schill, “Is Arbitration a Threat or a Boon to the Legitimacy of
International Investment Law?”, Chicago Journal of International Law, Vol. 27, No. 4, 2009 %=,

30) Irene M. Ten Cate, “International Arbitration and the Ends of Appellate Review”, New York University
Journal of International Law and Politics (JILP), Vol. 44, 2012; Jason Webb Yackee, “Towards a Minimalist
System of International Investment Law”, Suffolk Transnational Law Review, Vol. 32, No. 2, 2009; Ian
Laird and Rebecca Askew, “Finality versus Consistency: Does Investor-State Arbitration Need an Appellate
System?”, THE JOURNAL OF APPELLATE PRACTICE AND PROCESS, Vol. 7, No. 2, 2005.

31) ICSID, ICSID Annual Report, 2011, p.39.
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32) Christopher Smith, “The Appeal of ICSID Awards: How the AMINZ Appellate Mechanism can Guide Reform
of ICSID Procedure”, Georgia Journal of International and Comparative Law, Vol. 41, 2013; Johanna Kalb,
“Creating An ICSID Appellate Body”, UCLA JOURNAL OF INTERNATIONAL LAW AND FOREIGN
AFFAIRS, Vol. 10, 2005.

33) Donald McRae, “The WTO Appellate Body: A Model for an ICSID Appeals Facility”, Journal of International
Dispute Settlement, Vol. 1, No. 2, 2010, pp.382 - 386; Thomas W. Walsh, “Substantive Review of ICISD
Awards: Is the Desire for Accuracy Sufficient to Compromise Finality?”, Berkeley Journal of International
Law, 2006, pp.444 -445; Andrea K. Bjorklund, “The Continuing Appeal of Annulment? Lessons from Amco
Asia and CME", International Investment Law and Arbitration, 2005 p.521.

34) DSU Art 17.6.
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35) ICSID #oF Al522 A1ge] YF: (1) Either party may request annulment of the award by an application in
writing addressed to the Secretary-General on one or more of the following grounds: (a) that the Tribunal
was not properly constituted; (b) that the Tribunal has manifestly exceeded its powers; (c) that there was
corruption on the part of a member of the Tribunal; (d) that there has been a serious departure from a
fundamental rule of procedure; or (e) that the award has failed to state the reasons on which it is based.

36) Andrea Kupfer Schneider, “Error Correction and Dispute System Design in Investor-State Arbitration”, Yearbook
on Arbitration and Mediation, Vol. 5, 2013, p.197.

37) Wena Hotels, ICSID Case No ARB/98/4, Decision of Annulment, 5 February 2002.

38) Soufraki v UAE, ICSID Case No ARB/02/7, Decision of Annulment, 5 June 2007.
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ABSTRACT

The Necessity for Introduction of an ICSID Appellate System
Kim, Yong Il

This article examines the necessity for the introduction of an ICSID Appellate System.
In comparison with the WTO appellate system, the ICSID ad hoc Committee has a very
limited mandate. An annulment inquiry under the ICSID arbitration system barely focuses
on whether the arbitral decision resulted from a justifiable process. As long as there is
procedural legitimacy, the resulting awards remain unaffected under the annulment
procedure, irrespective of mistakes of fact or law. In contrast, in the WTO DSS the AB
substantively reviews panel rulings and suggestions that are founded on any deficiency of
objectivity or error in the interpretation of a particular WTO provision. This defect
intrinsic in the annulment procedure could cause injustice to a party earnestly interested in
correcting recognized misapplication of law by ICSID tribunals. Accordingly, the
establishment of an appellate system would result in a more substantive and procedural
review of awards. The creation of such an ICSID appellate system would ensure thorough
scrutiny of the decisions of the tribunal of first instance, leading to better reasoned
outcomes. This could lead to a crystallization of predictability in investment relations. The
end result would be that fairness, clarity, reliability, and legality in the ICSID adjudicative

process would be unassailable, to the advantage of all the contracting parties.

Key Words : International Investment Disputes, WTO Dispute Settlement Body, WTO Appellate Body,
ICSID Appellate System, ICSID Ad hoc Committee.



