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Class-Action Waivers and Mandatory Arbitration Under the Federal Arbitration Act”, Roger Williams
University Law Review: Vol. 22 : Iss. 1, Article 7, 2017, p.287.; Allied-Bruce Terminix Companies, Inc. v.
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8) Martin Domke, Gabriel Wilner, Larry E. Edmonson, Domke on Commercial Arbitration, 1 Domke on Com.
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10) Southiand Corp. v. Keating, 465 U.S. 1, 12 (1984).
11) First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995).
12) Pub. L. No. 68-401, § 2, 43 Stat. 883 (1925) Aol F 1947:d A=) aAyrA<] e war v 61
Stat. 670 (1947); 9 U.S.C.A. § 2 Validity, irrevocability, and enforcement of agreements to arbitrate. “A
written provision in any maritime transaction or a contract evidencing a transaction involving commerce to
settle by arbitration a controversy thereafter arising out of such contract or transaction, or the refusal to
perform the whole or any part thereof, or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract, transaction, or refusal, shall be valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in equity for the revocation of any contract.”

Caitlin Toto, “Third Circuit confirms the Class Arbitration “Clear and Unmistakable” Standard in Chesapeake

Appalachia, LLC. v. Scout Petroleum, LLC, dealing a blow to Consumers and Employees”, 58§ B.C. L Rev.

E-Supplement 163, 2017, p.166.

14) Jean R. Sternlight, “The Rise and Spread of Mandatory Arbitration as a Substitute for the Jury Trial”, 38
U.S.F. L. REV. 17, 2003, pp.20-21.
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Scott Rau, The Arbitrability Question Itself, /0 Am. Rev. Int’l Arb. 287, 308 (1999).
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research paper No. 14-24, 2014, p.2.
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22) H9F, AAA, p.65.

23) John J. Barcelo I, supra note 18, pp.2-3; T4X 02 o] st JAol| EA7eAS BAolu Ao A4
of W& METARZ gofstunzg, I AMAAANAE FETFS %X] %t} George A. Bermann, “Arbitrability
Trouble”, 23 Am. Rev. Int’l Arb. 367, 2012, p.367.

24) O1AE, “=AH ARl hE TATESA”, THAANEAT A22F A2z, =AA AW, 2013, pp.22-23.

25) George A. Bermann, “The “Gateway” Problem in International Commercial Arbitration”, 37 Yale J. Int’/ L 1, 2012,
pp.12-13. ST =EolA Bermann F2 VIR SA7FedE ARGStelof dttal FlA, 1sle] wAA #3
(TS 3 UNCITRAL R&)ell F-38l= zlolgtal A Aatlty 2913, M=, pp.1153-1155.

26) PlFUME FA7 At BHE one] i3 Hldo] Itk George A. Bermann, “Arbitrability
Trouble”, 23 Am. Rev. Int’l Arb. 367, 2012, p.367.

27) 7], “vls B SAEZe] Eelrbe el dadk aE, rZZH‘ﬁ:rLMﬂM“‘J Az, =3 A3, 2014, p.126.
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Thomas H. Oehmke and Joan M. Brovins, Arbitrability Disputes: Proving What Fracts to Whom, 92 Am.
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ABSTRACT

U.S. Court’s Interpretation for Arbitrability

Na-hee Han
Choong-Lyong Ha

The foundation of arbitration is the arbitration agreement between parties. If no agreement
to arbitrate exists, the parties should not send to arbitrate their disputes. In the United States,
there are no provisions as to arbitrability under the Federal Arbitration Act.

Before a court can enforce arbitration, it must first determine arbitrability. The general
presumption is that the issue of arbitrability should be resolved by the courts. The question
of whether parties have submitted a particular dispute to arbitration raises a question of
arbitrability which is an issue for judicial determination unless the parties clearly and
unmistakably have provided otherwise. Determining if the parties agreed to arbitrate a
dispute involves inquiries into whether there is a valid agreement to arbitrate the claims, and
the dispute falls within the scope of the arbitration agreement. Therefore, the purpose of this

article is to review how to settle the issue of arbitrability in the U.S. federal courts.

Key Words : arbitration agreement, arbitrability, competence-competence, Federal Arbitration Act



