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B ARe Fmskc,

A3 WAL, BN HIE b AFEL olalol QlEst elgtelehs B ARE
ofAEIAL s o|S AEIArkaL B okl 74 A 2Bl gl ol 7t ol
QAL A AL ohn], wheby i Aokl A7IASIeALL S/ oA Ei
olAAE Hrhe el Z1e B Akl FAMES AHskack

3) SAlolI Y] FHAN AL

L, 8O ARRERIE=O et BO e Aot sAlo[siTAll ATkl ol B
O] AR} rte g teAgolTE FEdk=tl ofF AARE BY 42 o7t
QUL Hadeh g W, Be SERE AE 5000745 Hinksad 2AQ =1 (FOB
Taiwan Airport) 0.2 QI=WRET}L FAlo| Sof|A| 124,000885 A&

AlBIAL, T2 FRE S7F 2011.05.13 o] % AAESEE] As gelal Sl ARRR
stol, BO| tha Aol oAl SO Al oot FAlolsia Aol =ht, s7F BolA Al
oFo] w2 o3 = oS Al B SAVE e 7iEel, BollAl 1L Mds E&

T k= oo, Fsi A5 7148kl

FHom WYe, BoA seRE A 7|A =E 5000705 iRk 241
A'(FOB Taiwan Airport) ©.&2 QI EWRea} FAlof|, Sof|A| uls} 124,00048E Aokl
Faslolct, Fol A%E PARAL eI ek
AA, B7F solA AlErdt tha= S7dske] el
S5l Gl LS Bl 5 B7F SRS ARSAolA] AR WS vk tE s
o) EAIQIE A (FOB Taiwan Airport) &2 Al-8-ARS 7))

A, Be AEste] AEdS aasierl s7b A8 IS
o T HESAUS @ ARIIH, HENORA asG A ANAREe] vle, 2
AT AEE - FFAR: FEAe] okl ARSI B 7IRE A2 Atk
dol ek Hol, Aeke 1540

]
ZZH XA o]‘csﬂ]]L B2 24%:_/0;0]0 o]

j_

3] s se) AR kS Teet Hek
Azt Aupst o eow wol ALgAdel A AlRkgARte] ojstolae. Ay ow
ol HAjolso] PAlo] kil B 4= glomm so] AEelwolel Bo| diEA el
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© sAelREA Rl At

V. W29 Prheh B3 A

H 2o CISGE AgHor QAFIHA], 1 TAE A 719 s B8
Az Es sl Fehs AR vivfR Roks 2EABRx, 1) 989 gt
ARt CISG A|of=ro] obdelte WAl el s AAR] ol whef thiehil=ro]
T83HL Q= AsGrE AgETE ol FrkAlLE, (1, (b). LRH WS CsG
oAl A o R JfEsHA] YAl Sl WHEAC| el B o= tighil=re] vl
A Zo)| gty slar, olof] EAoA TAAF 7F Aewol Wk AL ©A CISG
o 7|3 FAo R Hil, 10w CISG JfAo] HAEE A HEHo® gkt vl

el 71k e Hal wesioirt,

S Hele] WEH WASA asGe) AHEnS Tk BARS el 2k
ek o SHIW asGoll ofsf qFEEE ARRtel Rk EAlRAL, CIsGollA A4 oR B
AR = FAl= CISG7E 71&51al Q= “LHE 2 (general principles)of whe} s[4 %]
ofof s, Wik Tefgl o] Qi Aol WStol FAAPES] A e A FEke
| wqle] A dRbelse] vl Aol ufet sAElolo Slcks SAIAS 7kt

Slch BAde] AT, ()9 oflelis WA Adlel SAA Az, 4
87 FLA, 1 Hll A ARl 4ol s S dads gk Mt
oA, A9 DAFAHACk] o UHFAZI(UNIDROIT Principles of International

Rl R

.

Commercial Contract, PICC)S {JAI8lo], “FHAFHYZ] (Principles of European
Contract Law, ‘PECL),? =Alg7 ol M 2] 53t Hede 83kl = 7=z

8) Lookofsky, J., “Walking the Article 7, (2) Tightrope Between CISG and Domestic Law”, JI &
Com,, 25, 2005, p.87.
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sfAo]l  gF A|f-Z (International Rules for the Interpretation of Trade Terms,
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Aol B ), oY 49 tutEa BAmrdolels AL Aok
g

o) STt BlgO] HIHE

T, 0] BEAe W AAge maelel, SEEUIG, ARITHE 1 o
AR (inland transit extension, ITE)o]| T8 Hela 5 U9 H]E&S &95}
ofof s Shto] JuibEle), Telurh ele] Bee]d FRE
To skal ol wef, sAVIANNA FARt e Al AoflA g &
H Incotermso]| et oSS = 4 = AAE HAE2EH

4
oujt BEoln F&HL WAY /AL A HeT 4 Uk AAMo] sk
o

&

9) Bonell, M. J., “Unification of Law by Non-Legislative Means: The UNIDROIT Draft Principles for
International Commercial Contracts’, The American Journal of Comparative Law, 40(3), 1992,
pp.617-633., Bonell, M. J., “The CISG, European Contract Law and the Development of a World
Contract Law”, The American journal of Comparative Law, 56(1), 2008, pp.1-28,
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2. 7Al2ke| Mol 2sHH
1) Y] CISG RE3)4

o] Aleke] gyl Hsto] o] 183l CISG g W 1 S| HefAl=
Ette] ojol7} glok ofylk #ele Alohl8-o] Fash °
yekal shefebe, GARZE Z17l0) Foigh olojE = =
OIAREAIZE 7SI wfi= olof] st ek {F|7F Qlojof shx|ul, REEA] Z17lo] F4
ARy o] Esto] LR oR EAEo] Qlojof & Ha= §lal, ARFolete olE
o ol W 7)ol AF SR A4 = oldelli= o]Alo] Aok e
Asl=tl] o7t Hhis 22 opyekar HAlEkIT,

Fall M) A= 2ol CIsG7E A8 OR V)Eskal QLSS 7RIS o, CISGe|A]
o R skl Qi W ws3e] Aol RS aleshA| 94al, E3E CISG
o] AFEAL A oF2 AelA it WY
WAl zefol] EASKL Qrks AMHRRE 5] Aol E AAT
CISGOA] -4 A= el s} Al 1t 2hgjs
AL, ofo] Mo} ftort gz S GARPE S o S U o2 A Al
Aol A Jalf Aol HHE TF] Aok sk AblAl del A QaL, S4Ee
B2 EFEIL Sl W AT olF AloF Biz AloRe] AdRloll SAAoR A gol=
Ao o= xS A5S 4= QItH(A9x) .10

e olefgh HAIE AL Q= CIsG W ARE9] s Azl o2 A o]l HEEA] a1
slofof g, = sG] HEA AH(gapHilling role)S AEIFL U= UHFAA O =A]
AV dA el de] H8EaL Q= PICC ¥ PECL L Hfof Incotermsol] gk 4t W]
ol wheh 1D o= kAl HEoiR CISG siAlHzS 1t

i "

27 52 W Agetd gk 9
st o= Rl vlEE AP Fao) obd 4 gk £,

10) o2t e SAPIAAIRe] ANk o R A, TP} 45 (usages and practices))] %*,Ei < dAstn
QJi= PICC, AI1,9% 9 PECL, A|1:105% A% 1 A& o] dlal Tt Winship, P., “Formation of
International Sales Contracts Under the 1980 Vienna Convention”, The International Lawyer,
17(1), 1983, pp.1-18.

11) Ferrari, F., “Gap-filling and Interpretation of the CISG: Overview of International Case Law’,
Int'l Bus, Lj., 8(1), 2003, p.221.
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2) Acke] Aol B WA

WS 271 Ao] FEAS] Hopro] ARGl WAL T iz Aekrzlol
A4 Ak Boteh AR WA TS Basky gl 4
1

$ OJAEAY
A Bola, Aol wel Wl OfSME 1 A3 = o147k gk

o m(Al18x, (3)),12) ool Wele] ek Fefr) flvjal AYzbEn, IRANE 23 AoF

[}
AN

o] F=rA ] Aofxlel HAAFA ol MAS VIRt the Alokxrio] AHaiA AlAE Aot
B BRIe] B Awe] A 9o Hol U £ Al ol il £
g FFAARE] olslim Fgsklol Felrh gl A, olFle] Aoke WAHs= SHol
2 % olarlol Tat cpagie] ejo] zlol

CISG= QIEA]7], & EAA o7& ‘A2AQ M7 (materially alter the terms of
the offer)o]] i@ 4= Sli= Qxdof Fal Ql=t I(Zﬂl9i, (3), 1Ho= Y2 o]E H
44 2o Haek S B ohet gl wiie] Sk olol} giAeS A
A, 1 ARAel B0l A Ol BT 4 2 i S)Es
SAlAom Agstar QIIrkal Hel o] A% JJTJP AR A EFol gt Sl
ofl, 2291 71l Btk AREOR ACRRES WA AAS WAEY WAeR

o S
EOP ol ook% tﬂ%‘ﬁ‘}% SHOR & 5 s ZlAel Bek AakA=E, 1), ),

AL o Z1S BT 4 gl gHa )RS BAEO
Ly

12) Lando, O., “CISG and Its Followers: A Proposal to Adopt Some International Principles of
Contract Law”, Am, J. Comp. L., 53, 2005, p.379.
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3. AIekel oftoil &5to]

1) 227 Aketat Aol 224

M

Hi

(1) 22X Akt

211 Alofo] A7I7YRIQIA] of el 3k wielo] wrteli= odo] glont, ot EAA
ol A9FHF (fundamental breach of contract)o] TSt sAx} o]of W= 119 oA A
of ¥Rt FAl ERE ARl kil ) A ACFRHES CISGA AleFollA] A
AZE 7T = AT BE Ao R wiEsks Jo] EsiE 2dshe 2l 2ol
AL QlekA2sz). L-H] AlokeRte] MEavh= T AlFe] Aol Wil ofs)
495 497 chibel o o), Fcilere] Foli- ool SAlste] Alere] ol
oAl elpe] 3% ojnelo] AEtlekE o2k E opE el st 5
sl Heo] sla|zlo] 7} Fdk AlFlo|A] olsgiS Hiol| ule} 29 Rssl Y E=
Epte] ojol wef SlRehS BT 4 ol i) ol 49 AckAE &
QslL A ere Aol ek olAte] wHe Tefa ), Aofe] Aol vhge}
L omepe] FR4E o Ak REA oFF ek Zo] vl o Aow
sep ol golo] ALgo] ool WA AN RIE Fejet Akiroleis Ealol
i} s AYE PRI

BN GFebAAzE Wi Aore] ARl sk qleli, T7ke) AuE ghera
. Ee BES] 42 meR ), Aol ol B AN SRE AR 4 92
AolLt, ofal|7h sk golE olo] et e At so| et 4AA W
7ol a0RA ofar] Exel e Ao] Weks] AelshAut A5 gk Bl ¢
A T ), AL 1 BES Fsle] Bol BEYE Husp] ofdl], 2 £
7o) AFAEE FAstol so] ol olAel o), sB theldt 49l A%} BelA| ALg
Aol AH71A] A, Akl s0E Rastolo} dlths BA7L U o,

2 Z0l5h= Jlo] g Hlo& Hr}
Biele olel welstel Wol BAToRE s7b Aokl SIHoR AR ok
Wl BEsitha Bal glout, olal] P Sla A8 WA A A,

Ade FIRt AREES ERIRE AR, AlRFRIREe] S8/ S ek o, sof ofs|

13) Schlechtriem, P., “Subsequent Performance and Delivery Deadlines Avoidance of CISG Sales
Contracts Due to Non-Conformity of the Goods”, Pace Intl L, Rev., 18, 2006, pp.83-86.

14) 8158 /4, "CISG/2] SRt Alkeutlz] Agof gt A, "=AVIst, A28 A3w, ==l
A¥sls], 2013, p54
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Ao Holof & Fo2 Wk o}7]4 of

o Ml o %\:H?‘SL -
% o] AAFAF= T BAIY Aol

Y715 Eupsto] AEE 9

ri"
e

A8 NI 2180 UR HATAlY] SAS SR, kIR oA
PICCO|A] AleFsfA| = * §'(fundamental non-performance)< Q74of Fil 91O

gt Eol
LHA7.3.120), CISGe} Hlalste] &=o|3)o] 7]es Hot HA|dom wAste], W28
CISGE H53kal 9tk 2 PICC Alffgo] Hl%"i ol NS H438] =5tk
Ao] FagkA| offL, Folgfo] 119]F o] | ol AlekelAl A Efol

Ry
=
U:
>4
1o
ot
=
o
N

S ) B olsgel sl ARl S8 dolA ot 52 Eslel, ol
Aol Epge] gt Holdo] MAEH Ao] W H9(47.33%), eyl Fojet ol
o] WAE Zloje} FelHow Alufal Qe AT Akl WS e Au WAL
7T 4 9 K] AL ol WEE 4 glom, ofefst mae] AR 7|7}
ol AgEA SR A9 e Ak AT 4 gleka Waska glcki9 A3 picc
A AkRAIS] TS sk A e ARl s B Aeke] olale 5y
Ao Aushdrtal ¥ 4 gicks Welo] WAL 8ol W SR s)a
A2 A g, o AAAN] WA 1% 5 UG Bl T ki gl

H52E S4olatal ket

U 8] oA ool Hsle], CISGE UE3PHA, i ‘01 oe SAEA19

2 mjzERlo] Aokt CIsGo EPE} Z s T A EA
T2 uigle] ARl = woll thas Agstelof sk, miEQle 1 AHE B
L NEpHE o8t zpog o 2 glrkal %Xgém U H“(xnssi, (1), sAloI3E
AEe] matel] oigh SRSk A Fal oA

FehaL Mok} Uolr} Aol Ax
Ao sl glekar mol ol gk

O@.
r-L

15) Gabriel, H. D. “Ethics in the Unidroit Principles of International Commercial Contracts’,
Uniform Law Review, 22(1), 2017, pp.132-144.
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(2) SAloIoll et 2EX Atk

o wgata g, o SEW A ORA PIcCY SIS Ug3t] TSl Ao

SulE TS Aolela Bok(A7.13%), R0 PICC el o)A, oA}
Aol olseliof sl 49 7t A o] ol wzkA Ale] ofye wEet
= glon], Bk AT} A H O ofsstelol Sl 7% ofFo] olastolof sl

u
e A olastolof sk Ehgol T uiK] AHAle] olate fu

H
AL QA e ARl TR FFARRRS] SAlolel Bt whke ekl Rl WY

b9k 79 Aelsta el A5 olazlel] Glook s, Epge] Apale] Aol
!

<5
= PICC F-2 Ql&glofol & ZiQIu}, o]=

A o] BAL AR

4. 3 59| BEX Algtol| #3510

1) Acketat Eo]3

CISGAYS] ‘Al2F WY (breach of contract) PICCS] 745~ “E0]&¥ (non-performance)©]2}

= gol2 '] ARSI Sl PICCE &=0le AR Aol whE ofwdk A

16) Zimmermann, R., “The Unwinding of Failed Contracts in the UNIDROIT Principles 20107,
Uniform Law Review, 16, 2011, p.563.
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ol 5 RS A0 SAQls off Ei olWAAE sk A OoR Sl
CIsGe] ZgweIE Hek WA sk Qlek i ozdch Pioch Aok iAl: Foiehia
) Bolae o] £ gLoVkH]7.3.1%), asGel o] Holae] 7jwg mrt 7
xﬂmi WAsle], WASA asGE BEska Qlck o Wk shHUel] Vgt A
2 QL8P SR WATAY] FAS AR,

2) §ol9] A8

MRS CsGE B9 HEWOR Sk ol AgsH YolE Bsti, W

-8-9] Zﬂ‘i‘o“ E3lo] Aok EAE (subject matter with the contract)S A&, ‘T,
YRE, T o AR EEslal ook Jel =i S wEliEet ofye) S5
= ol QoAM= wEe) ARt 7S " 4 Qlths AlZollA ERE AR
= Fote] S WA Ve S A o Qe T2 E e Qltke ARl
- S8t ARgtol2} o,

2] T EolEal o frAllE B A1Y] I el weld o Qe AEez A
oJstaL Ql=ul(d, Aosx), ofelRt =) A CsGeld= 1 Welet We-S Eeldt
th 2 AsGollA= A7l =49 oA Alejstar glar, 1 gl fAlEoly el
T e FEHIEA ZPFe) Sdoletal sk, =AldIHe] 5 Wgste] ot
715 vEste] ARG 7158 7P 8em ARlEe =1, v AR B ME
o =] 2%t mjull=d, A Al fresdely sk, A Al ] 52 ¢
A =70 Wl A AlYfsial QekAR=). whebA CISGolM SAskL 3= 32 -2
] = s T ey W SHolA AR Aol SlEelal Q= 7iEe,
M2 Zgste] AMgeks 22 WA P kol il el Zlofel Erh He

sAtolEs Bolte wdel oA = qlokal o wf, o] el T A= vk A
Zolc) Wl =Ae 2A|# AAu 2gxlo] Eolxe A 9]

° A48 Aslal = CIsGe] a4zl
Hgeks HAReMATR, (1), =AAR] o] B4 E FAtolEtal k= &
A EEolehs Bol= EO‘OIO%OF sk 21912 grojett), 1 "ol AJEolul AREola}

E]

Lol AoJslz AJztolA AdAEE] » AR s viAlE 5o HoloA] oIl AUA
e golz o} o] w3k Hojie A glolM Ud BEow

17) CISGAYY] ‘AleF$iuF (breach of contract)@} PICCAS] “Eo]d3) (non-performance)o] at ¥z 7]52]
AR, A, APl lo] AleREo|ae] AXrEY T AgAtdlel Wel o, TREdsls|],
334 A%, etesks], pp.253-274.
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Commentary on the Seoul High Court's Judgement

for the Formation and Performance of Contract for
the International Sale of Goods

Chong—Seok Shim

- Abstract

This study focuses on the judgement of Seoul High Court' regarding the
formation and performance of contracts applying the CISG. The purpose of this study
is to provide legal understanding to contracting parties involved in contract for the
international sale of goods that can be considered in raising the understanding of the
CISG within the scope of the subject. This study aimed at the legal validity of
judgments, the defects in reason for judgments and legal standards that could be
established. The main contribution of this study is summarizing the facts of judgments
and arguments of the parties and furthermore, in accordance with the order, the
judgment order of the court and the decision criteria of the application law, the CISG
articles comment and interpretation on the formation of the contract, legal bases of
fundamental breach of contract, termination of contract, concurrent fulfillment and

other supplementary matters and so on.

{Key Words) CISG, Formation and Performance, Applicable Law, Fundamental Breach of
Contract, Termination, Concurrent Fulfillment.
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