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2. Jeanette BIXLER v. NEXT FINANCIAL GROUP, INC.29)

1) AH3A

Jeanette Bixler (©]3} ¥ 11)$} Gary Falber (Next Financial Group2] the] 1o} £
AbAe] anye FARbel S8 S0 024 W el F(variable annuity) A #H S
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7F ol Atk die g Al TSR Q1AL AHalo] AlokA o A&
3k 718 Al o] x|k 2palo] oA 2F-S Next Financial Group (Falber#| 9} 7+o] ] 11
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Variable Annuity Application’®] 2]}l Jackson National Life Insurance Company = -F]

WA TS Tolstelctn Fstech
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7] WEo 5 Aok faelA o, wak el dige] 2o gale) o)5E o
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26) Harvey v. Joyce, 199 E.3d 790, 795 (5th Cir. 2000).

27) United Steelworkers of America v. Warrior & Gulf Navigational Co., 363 U.S. 574, 583, 80 S.Ct.
1347, 1353, 4 L.Ed.2d 1409 (1960).

28) Moss H. Cone Hospital v. Mercury Construction Corp, 460 US. 1, 24-25, 103 S.Ct. 927, 74
L.Ed.2d 765 (1983), Rojas v. TK Conmmumnications, Inc., 87 F.3d 745, 747 (5th Cir.1996).

29) Bixler v. Next Financial Group, Inc., 858 F.Supp.2d 1136 (2012).
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3. Demetrius MANCE v. MERCEDES-BENZ USA30)

1) A1) 78

20081 109 259 7 Mr. Mance (¢]3} )= A9 P& F3}¢] ‘Retail
Installment Contract’ (©]3} Al 2FA])ell A& 33l Mercedes-BenzAl (]38} 3] 1)<
&S st AE Tl -, das g Aol oY 7k Aol A&
S LA FaLE Fote] o bl 2AA FHE dploy Aol Ay
Al okt o] Fe] waw Aok MW B Fas HAA R 2k
/352 o] 8ol ¥ H3F (to preserve or maintain the utility or performance of the
subject vehicle)S 3% o} 2fo] AdS F|elA] EalF oz BFd uigh $jqut
7} Song-Beverly Consumer Warranty Ac3DE 9198t 77438t W &8

A 718k ool el ¥]al= Qarzh ARk Aok Well A7t A5 27
25 B4 SAR do] Holof stz dadA FAolFHE S HelE A
el Agekaith

2) BT 74 2 AR A
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FAFS FEAS FASE vas Ackie] AR o7 B GA%
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ABSTRACT

The Validity of Consumer Arbitration Agreement
- Focusing on U.S. Cases -

Eunok PARK

Arbitration is one of alternative dispute resolution systems which settle a
dispute by arbitrators(private persons) based on a contract between contracting
parties without a judicial litigation system involved. As a valid arbitration
agreement is an essential requirement for commencement of arbitration, the
first thing to be determined is whether there is a valid arbitration agreement or
not when a dispute is submitted.

A consumer arbitration agreement usually exists as an arbitration clause in
an adhesive contract between consumers and a seller. When consumers buy
a product from a seller, they are requested to agree on a general terms and
conditions which are unilaterally drafted by a seller in advance. These terms
and conditions are not negotiable because it is an adhesive contract and
consumers are placed in “take-it-or-leave-it” position. Therefore, even though
there is an arbitration agreement between consumers and a seller, it has to be
carefully considered whether it has a legal effect or not. In this respect, a court
will examine if an arbitration agreement has procedural unconscionability and
substantive unconscionability.

Therefore, as U.S is a well-advanced and arbitration-friendly country, this
paper analyzes four U.S cases to find out (i) what a court considers, (ii) how
a court examines and interprets procedural and substantive unconscionability
and (iii) if there has been a change in regard to a court’s decision. By doing
so, it will provide some suggestions and guidelines for a consumer arbitration
in Korea.

Keywords : Consumer Arbitration, Adhesive Arbitration Agreement, procedural
unconscionability, substantive unconscionability



