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http://www .sisapress.com/journal/articlePrint/ 149100

2) Regulation (EC) No. 261/2004 of the European Parliament and of the Council of 11 February 2004
establishing common rules on compensation and assistance to passengers in the event of denied
boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No. 295/91.
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5) olatell A ZEEE AMdBAE }0} T4 RAR(FEHS ZAVE #lY, 2% Zlo|th. Gahan

v Emirates and Buckley and ors v Emirates [2017] EWCA Civ 1530.
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Regulation 2612 A a3= Ao
Fpo] wrol5eizl Rolu,
sk o] FAE AborEel @
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3L Ak ARl o] A AR} o -5 et glojA EUAIY S &
gk A HA FEeFEnt ageojof dohal FAEth A WA AT ol
So] AAAe ot 52> HEE Regulation2619] 271S WE3=X] o HE
AEst] whoF 488 6 F318tA] R Aol AdE el A A =]
ojo} gttt oS UAIHE Aoltt

o|#18t F42 CIEUZ} A A d<&EdlE v Schenkel ARADA o7

o~
(journeys)’ 2} “H] &Y (flights)’ & TE g ol 2tk Ao|Qlt) & AR A = =
ool FArExs Zuste] Fulols A, dYd bR sk 7iE

(return flight)oll Al WHAYSE X]AEd7F TAF AT CIEUE EEZ 399
A Lok 2 AA FEedol st EFAFe R AAHArkd JHE
&%, 5 orbdetE Edete FrlolE 1°T H’\1 AATeZE 7= fHE
(outward flight), 12|31 HAE=2x 5 S

7= fffi(return flight)> Z+zF H 9 oVé(journeyS)‘ﬂF/‘r g 4 9l o9
@9 (a unit of travel)Q] Bl d(flights)©] 2 + §lvtal AT Aot} 1A

7) (C-173/07) Emirates Airlines - Direktion fur Deutschland v. Schenkel [2008] ECR I-05237.
8) Convention for the Unification of Certain Rules for International. Carriage by Air, opened for
Signature at Montreal on 28 May 1999. (ICAO Doc No 4698).
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9) Regulation[Article 6 - Delay] 1. When an operating air carrier reasonably expects a flight to be
delayed beyond its scheduled time of departure:.......

10) Regulation 2027/97°] #A4E AHel& th¥ Zth Article 2. 1. (b) ‘Community air carrier’ shall
mean an air carrier with a valid operating licence granted by a Member State in accordance with
the provisions of Regulation (EEC) No 2407/92.

11) Carriage by Air Act 1961.
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o]
S
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TSk Y315 Regulation 26101 gt 5143 3 8)$] ¥ 3] (European Commission)
©] 341 %] %] (Interpretative Guidelines)ol] whe} &2 9] whehol] glojA 1A¥ o]
RE s aysta, 49 %

o) }F BAA BAAAE N)Fow A
SARe} g2 931 Regulation

[
o AHL sk Ro] oty 73

12) Christopher Sturgeon, Gabriel Sturgeon, Alana Sturgeon v. Condor Flugdienst GmbH (C-402/07);
Stefan Bock Cornelia Lepuschitz v. Air France SA (C-432/07). JUDGMENT OF THE COURT
(Fourth Chamber) November 19, 2009. ¥ A}Stoll A CIEUE A3 272 AHE WEsle] 4lg
aksiTh

13) Air France SA v Folkerts [2013] (C-11/11).

14) Emeka Nelson, Bill Chinazo Nelson, Brian Cheimezie Nelson v. Deutsche Lufthansa AG (C-581/10);
TUI Travel plc, British Airways plc, easylet Airline Company Ltd, International Air Transport
Association v. Civil Aviation Authority (C-629/10). JUDGMENT OF THE COURT (Grand Chamber)
23 October 2012. & ARQHA CIBUE fARE 2719] AtdlE WEste] Aestaith
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Sk, B AlQo A= Regulation 26132} EEZ] &g k] =AUV T2 tF
o] At} Regulation®] T8 WH-& ZEZ]S ko] Al v wARTF
Qo] A de] FUA ol LA AlS Heletal vk i
o] F&stA7] wEolth AN WAL FA|AoltE ARl st
Regulation 261°] TFAsH= &3 EEg 3 ofo] 183 Agto] Ux|&hA]
Fete o2 28d i FEASY Fs dS55Th olHE M

19) Regulation 261 4% W44 & (extraordinary circumstances)oll #3F =2l oA, “BUH
A Eoe] #gh A - McDonagh v. Ryanair AHEE SAHo=
A THsR=a1, Al497 (2015.02) 4159 o3 FaL

20) ©] ARdel #EF Q= oA, “FA A wE FA BHAAHFA - EU B 22 REHE F
Moz »eke] =8, 2599 olat FaL
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3. ZEZ YU FEEA

ARQlell A IaL FgAbes ZEZ S
Regulation 261¢] w& A ALl #gh 501 AgS

Atk oleld Wae] £ A& ol o] o

€ EUS Ao A= 2 A
719 Wgoldth otgol e Je E=AZ FAoR Fao] BgAS Ayn
712 g

(1) HAA ()Y AL A%

WA 935 EUAY &AL obd ZpalE9] RIAFE 2 Regulation 2615
H| 53k UM Eo] ol T2 HEd 93] sgts]ojo} sfar, 2 A}oke] ¥MA =9l
oé‘%% E‘Eﬂ%gg}:g 7}%%2; 1 t‘gg}:% E‘Llﬂﬁégi %%é}oﬂOUi oﬂ
= Dol wel 2 A ]le) Aol Rt AAE oo dtkan AT

AAZ F=8F-4 W (Carriage by Air Act)> A1 A1l A “aF-25
Agd FAFte] 7 FAES G oM BEN U 58S 7T} o]
0 S FTeEo] ALEE T FAL uEs A ot iy AT
Ak EH EE ASTL LA FAHE 19559 0L 234 (Hague

ri
|m

Protocol 1955),22) 1975% ]2 A4 F712] A 4 (Montreal Additional Protocol
Number 4 of 1975),23) Z128]3 1999\19] = E ]S °K(Montreal Convention
1999)0] EFFE T Wil it whebA EUX]‘?%C’] obdd KA WA AREloll A
= FHkelef W 1L, o HA ARl A = kel 9f Al=Y FR7ho] JE EUE
Akl o3l 3 1 ARt disiAl= EUREC| obd = a5 Ho] 4

b

21) Carriage by Air Act 1961.

22) =T EEHS 23 o] ®7]|star Atk Convention known as “the Warsaw Convention as
amended at The Hague, 1955”.

23) 9533452 Convention as further amended by Protocol No. 4 of Montreal, 1975 7|3}

Il 01]:]_
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=¥ okl ZHetdth 11d =] ZESF O 7 2F EUR RS
A 2 EUS] EE S F 7MY SAlel o] Foj Xt gk g 1
g EUT7FE 37 2 Eg &3 oF 7H) 3t ddste] fFRANS dsled, 2
-85 European Community A @0l uje} gofol] o] &%= 2 714
Fatoll #ajM = i 71d=to] obd Community 7} L B3-S 3JALSHT = Alo]
ATt29) o]l gt A arefstH g =o| European Community®] A& 4|8t
AL AAR20 EUS @E] 52 EUHES WiAlst ZESFH S A8
of A= =3 flrka AT

t5o] EUZFI = 024 Hatstes SA 079
SOl 3k ZOKTFEU2D) A351%0] wt2W, EU 7HY
ol JPst= FE =XE AAL IFE
FoF> EUAH o] 5ol 54gh ol Ak

S =z O~ =
ool F4E BHo

N

A

>~

g

g
1
¢

2
= APRA dAdo = 9geks v XA FHa=d, A Regulation 2612] ?'FH/%* o

#5 CEUS) el 95 gl delAE FEEe A H
webd] 3] 4o BUMEe] A8 Aol kel BUHEo] ohdl 7
s7kel Siel 941 A guojol @rhi lolnw, vy ol Hek,
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Abstract

Compensation for flight delay and Regulation (EC) No. 261/2004

- Based on recent cases in Royal Courts of Justice -

Lee, Chang-Jae*

On 12 October 2017, the English Royal Courts of Justice delivered its decision
about air carrier’s compensation liability for the flight delay. In the cases the
passengers suffered delays at a connecting point and, consequently, on arrival at
their final destination. They claimed compensation under Regulation 261/2004
(the “Regulation”), as applied by the Court of Justice of the European Union (the
“CJEU”) in Sturgeon v. Condor [2009]. The principal issues were whether delays
suffered by the passengers during the second leg of their respective journeys
were compensable under the Regulation, whether there was jurisdiction under the
Regulation and whether the right to compensation under the Regulation is,
insofar as non-Community air carriers are concerned, excluded by virtue of the
exclusive liability regime established under the Montreal Convention 1999.

The passengers, the plaintiff, argued that the relevant delay was not that on
flight 1 but that suffered at the “final destination”. They maintained that there
was no exercise by the EU of extraterritorial jurisdiction as the delay on flight
2 was merely relevant to the calculation of the amount of compensation due
under the Regulation. The air carrier, the defendant, however argued that the
only relevant flights for the purpose of calculating any delay were the first flights
(flights 1) out of EU airspace, as only these flights fell within the scope of the
Regulation; the connecting flights (flights 2) were not relevant since they were
performed entirely outside of the EU by a non-Community carrier.

Regarding the issue of what counts as a delay under the Regulation, the CJEU

* Assistant professor, Department of International Trade in Chosun University; LL.M. & Ph.D.
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held previously on another precedents that the operating carrier’s liability to pay
compensation depends on the passenger’s delay in arriving at the “final
destination”. It held that where the air carrier provides a passenger with more
than one directly connecting flight to enable him to arrive at their destination, the
flights should be taken together for the purpose of assessing whether there has
been three hours’ or more delay on arrival; and that in case of directly connecting
flights, the final destination is the place at which the passenger is scheduled to
arrive at the end of the last component flight. In addition, the Court confirmed
that the Regulation applied to flights operated by non-Community carriers out of
EU airspace even if flight 1 or flight 2 lands outside the EU, since the Regulation
does not require that a flight must land in the EU. Accordingly, the passengers’
appeal from the lower Court was allowed, while that of air carrier was dismissed.

The Court has come down firmly on the side of the passengers in this legal
debate. However, this result is not a great surprise considering the recent trends
of EU member states’ court decisions in the fields of air transport and consumer
protection. The main goal of this article is to review the Court’s decision and

to search historical trend of air consumer protection especially in EU area.

Key words : Regulation (EC) No. 261/2004, air consumer protection, delay, liability
of air carrier, compensation for flight delay, CJEU, Montreal Convention





