25

Soipisoty =2ESE 2016, 11, 29,
Hr22

AAlRIZ 2016, 12, 16,

2016, 12, pp. 25~55. Axeyl 2016, 12, 17.

Aurre=ZAH A 3FH F(Refund Guarantee)

Fo 23] P AT 2@

r

B ASEARA S FARAERE 94 Fole] Age] A, A%
AGEA, 22, R AT ool WA Z9 |G AR, AFAL

Aol B3 AT T Azje] Ay iolde &

* gAgoizigistal A SN Zag, v & WEAL E-Mail @ ksm0301 @hotmail.com

1) A8k 27 2K(Shipbuilding  Contract)’ el Xl &7 AFIAAE <22 Builder)’ 9 w52l
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o ARRo g AMutgZA

sat k.

2L 5O, eI Qe A, WA,
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2 AzAe] AT o e k] 7191a] W] AxAT A5 E0e
Felx) Foh 497k Bad, 1 9] wle] Ackslwg AR xR} Aok
ST Aol B2 Adehs A% ek olo] mel Mele A5
of gk FEAAXNE FE7|He] B “gha R F(refund guarantee)™s Q-3
S SRS AFadaEso, By 514 SRS (e 534 B
of shhzA, Qukd ome AzAs w4l Aole] FelgAs BAEE Sy

1319), A WFE F(suretyship guarantee, accessory guarantee, suretyship) 2}
HE/do] glrhio Sha B2 IQIAAQl Ak A oF(A e

Aolalh, HEH W AFHe AR Ao

oyt ox

-

2) A4 & goleo] M4=F(down payment, advance payment)’9]ol] Q1% & (pre-delivery i
nstalment)’ & E 5= 7l o]th.

3) AJE, "HYAY BIFoRA Myg FgrRTy dEdsr, FAAIUAT A24d AlRs,
=AAYHE 3], 2015, p. 154.

4) AurEEA o)A AL ‘3hF B S (refund guarantee)’ 2] A JLFEA T ‘refund guarantee’,
‘refundment guarantee’, ‘letter of refundment guarantee’, ‘letter of guarantee’, ‘advance payment gu
arantee’, ‘advance payment bond’, ‘repayment guarantee’, ‘standby letter of guarantee’ 5 TF3}
3, AFME BFRZ, A5FEHH S(advance payment guarantee)’, ‘¢ A|(RG)' EHal F-2
LA, “AatE Ao A S S (Refund Guarantee)®] 54 A H] gk A,
Mgt Wt #5238 A3E, Aedisty Heda, 2011, p. 453). @, SEuet He
AN E A4F3HF HSM(Letter of Guarantee 5=+ Refund Guarantee)’2}il H-E2 v} th
(M2 SAAEY 2012.9.28. A3 201171824948 24, A& 2013, 11. 29. A3 2012
o216 2., il 201579, A1 2014t}6442 44, M-E&a5HY 2015, 12, 21. At 20154
21143 B2, o¥Y 2015226, A2 20128479866 THZ).

5) Simon Curtis, The Law of Shipping Contracts (Lloyd’s Shipping Law Library, 2002), p. 251.

6) [2009] EWHC 2624 (Comm) ; [2010] 1 All ER. (Comm) 823.

“One of the terms of the contract stated that J was obliged to procure a refund guarantee. K
subsequently issued an advance payment bond to R on behalf of J.”; ti'H¢l 2015226, A1
2012t179866 T2 ; i 2015.2.26. 4111 20121179866 2.

7) FaE 2015797 tEd FHACHEY 2015.7.9. A1 2014th6442 A A= SRS
d RAdA e AFaSaRd ] B AE)YS SHA PEIolgkar SAaL(- A
omEel oshd, =94 2PHRFT o] AR BHFA J|g duEe AHFTbe,
20152264 9 #4((20152.26. 431 20128479866 HA )l E FFRZT S JTHIA
Sl =Y d B39 sz Both

8) FHEFO S /N FFESY Ao wt Xol7t qUth A BolA 7]Ed SEE S
EAQL AagEAgela] RAA R AMEEE £9] AFRTo EAS 7ed Aot

9) Wi 201579. A 2014t}6442 FA; i 2015212, 4Aal 2014v1228228 A4, i
2014.8.26. 4131 2013153700 ¥+2; did Y 1994.12.9. 4131 93T143873.

10) A33d, "=AA BEe] AREAP, FH3FAT A7, Sd=F935-83], 2002, p. 25 ; A
3Rk, AAT=E 011, p. 457.

12 SR Z H4%59] Rainy Sky SA v Kookmin Bank $-Z(2011)0l14 &= ol

< o5 2ol SarFe] SyAS AASTh(“The shipbuilding contract is of course the

context and cause for the bond but is nevertheless a separate contract between different parties.”

rl

11)

o
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(2011] UKSC 50, 2011 WL 5077782.)).

12) Georges Affaki, Roy Goode, Guide to the ICC Uniform Rules for Demand Guarantees URDG

(Rainy Sky SA v Kookmin Bank,

[~

o
2
R

2015.2.12. X111 201411228228 #4; tfH

; dHY

]
H

758, ICC Services Publications, 2011, p. 7, A% AAw=&(2011), p. 457.

13) o9 2015.7.9. AL 2014tH6442 3

< 1994.12.9. 431 93T}43873.

2; o

_\?l.

2014.8.26. 4131 2013153700

7&/\

, AAI=EQ011), p. 467.
15) Simon Curtis, 7The Law of Shipping Contracts, Lloyd’s Shipping Law Library, 2002, p. 251.
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1. 74A

B4 SN E e Mubd x| opA o] HRE o] Mubr A kA e} A7} =
w, AUk 2 Ak Folat o), SR EAE 23ET wela B4 SFRZE)
Wge B3} =27t Aakes Ao opm, dubizA ek AATgAA Az
2to} wjg=le] Folate] AakAl Bk et B oRE wjle] FHFRE B
AL At A7t B, 1 ol mgele] duirizel] Be e A4S F§7)
FoZRE A9 Mg §S o] &k Ao SFREe Aulggo] G
AZFH L Fg7ITe] FFRZ] FAS Aoto] FgAct] AR AFahs 4

At A oA AMRE = SR TS GARREY 3ol whet 25 B S (direct
guarantee) ¥} {5 B Z(indirect guarantee) = T = Uth AHETANME 4
FEol AAlehE BEdlo] AF miardl ko g SR FAE Wst=t, 29
ZESWIFD®E o]-§3st] HEAE Waot= 45 Tyl LAlehs 2385 &
|23 (advising bank)S.Z ©]-&gtr} 19 AHHFL FFAR} K F(three party
guarantee)’ ©| 231 So) ShHH, IFH R FOIN = T FEI AAlskE Bl

2} A Al (first instructing bank)20), - 1. 5] (counter guarantor)2D)o] =) =0

17) Simon Curtis, op. cit., pp. 252~253.

18) SWIFT(Society of Worldwide Interbank Financial Telecommunications)= Z}=12] 87 2w A]1A]
AES T3 19739 59 Wl B 2B o8 AHE v y]Toltt. SWIFT
oM ole et AFuAAE EUH Peluniform format) P ErdHE 24E AT Zlom
aFsa ek ASANY, HIASPNY, $F 5 o TALB ATBANE
SWIFT®] Z1abgd& ARg-shaL glth.

19) Roeland Bertrams, Bink Guarantees in International Trade, Fourth Edition, Kluwer Law International,
2013, p. 17.

20) Roeland Bertrams, op. cit, p. 19.

21) Georges Affaki, Roy Goode, op. cit, p. 13.
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ZHZ(Refund Guarantee) T2 X&to| #HA . AlIRX 7zt 20

2AEE BE0@AF a2 3 (second issuing bank)22), X 5-<](guarantor)23)) ko =
WA o} BSUWE-S E3Sh= 3 H S A (counter guarantee)’ & &) Skal, 23}
e 2-3)o] mj4=QlQk o & FH FA(primary guarantee)S ) SHUL24) mj4=Ql e 5
HEAge] a7t s, 4R S Fasitt 23f whe)2 a2 A H A 9
T2t "k S BEQlo] FHRSAE AwATE Mo, 12 A Aol A
FATE & F A3, 173 AA| ey AxA oA FASHA Bk (HHEES
2} H. Z(counter guarantee)’, == ‘4FARA} B (four party guarantee)’©]2tilE F-2
o RS TR 59404, dE 5o B3V, AN, 3 5ol
MR goldt 4 Qi o] HEA w9 B I wA|APHl wet A E Flo]th2s)
GARALS] HETA G} B8l A xR YA A= AR S0l frElatA R, vl
glo] Ap=rell AAlehes T8 7|3o] Walshs HEAME aeths A HHESY

4& ol galof .

FFRFL A7hEA0) ohin, AR AAA JAE BTk BFRFL A
Fo) opg mi= Sofo Holo} shue, 1 WARH S FFRFAY FA 9
o) AR Fne ) Az AeE B BFuE addA 47 oy
e BE e wEAe] AR Aol oEeti, wEAY aE SN, 4
A ok R 2 ALSE Slofe] ofa] GAAREo] o waldl 21E Bekahs
oleh AAelelrkan B, BFnze) Felolu a7le]l Wow A AL ol
A, AoEARAA = T Felol} Wgo] ol A% R suo] 3

M 2
%2
o
©
P,L’
2

4
2
>,

A= a7 go ] AFREE SR 29 23kS

AAom AvR7|Z S

22) Roeland Bertrams, op. cit, p. 19.

23) Georges Affaki, Roy Goode, op. cit, p. 13.

24) Roeland Bertrams, op. cit, p. 19.

25) Georges Affaki, Roy Goode, op. cit, p. 14.

26) SHERFA RERHFEY)S BEA 9 231 wet AF3sHtkal °F4 (commitment) W
= ZKundertaking) S IFTH(SFHEZT E BHTA8 0 B3 FAF A2z A an
undertaking is an independent commitment, known in international practice as an
independent guarantee or as a stand-by letter of credit -+ ), URDG 758 A2Z(:+++
demand guarantee or guarantee means any signed undertaking ----- )

27) Rainy Sky SA v Kookmin Bank, [2011] UKSC 50, 2011 WL 5077782.
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2. 712=¢

1) EA(title)} B354 W

S ETA Al cHFolelE RAE ZIAleEH], HFe] #A|== ‘REFUND
GUARANTEE’, ‘LETTER OF REFUND GUARANTEE’, ‘REFUNDMENT GUARANTEE’,
‘LETTER OF REFUNDMENT GUARANTEE’, ‘LETTER OF GUARANTEE’, ‘ADVANCE
PAYMENT GUARANTEE’, ‘ADVANCE PAYMENT BOND’, ‘IRREVOCABLE LETTER
OF GUARANTEE’, ‘GUARANTEE’ & Ut o] ARgHt) wehr] FAITe 2=
SARZTA7} g R o ldE= AR ST 4 glan, B 802 ddelof
ght}, 1E]al o Folut el 9] FFRTE AR ok, HAee] ¢l

o} webs] BAE SRS WA Y-S A4k A oy, 33:}35%9/] Lol
o8l A a0 A7 H L, “guarantee”2h= G0 AFA|9] ofv]= W H o], U
AN E e #54 oul2 7Hd = vk meby] BEA %LOM AR
= HE E-2 wWisH Zdsks #o] Fe st

b st HA(letter) 2 0.2 Waeh= 7 9-oll= “EAIQ1 F4A (Return Address)”
ol#fje] “REFUND GUARANTEE’2}1l EA|E 7]A|8}aL, “A]+ <1 K Salutation)” ©F
o] “A|&-(Subject)” 7] A gl ‘Re : Irrevocable Refund Guarantee No. [ "<} #+©]
H3A e g 7487 % $Hrh29) SWIFTE e sl 7 -9-ol = message type o=
‘MT 760’302 A}H&-3}3 ‘MT 760 GUARANTEE’ 2}11 7] 415w, “REF NUMBER”
3} “field 20 Transaction Reference Number (TRN) &l H.ZA] HEE 7] 2] $+r}3D

S, RIS S HA2EIANE 5 sl 18 W33 slarzl ®Alol ‘IRREVO
CABLE' & F7}8l7] % ghe} djf-ie] s H 549 o)A ‘IRREVOCABLE <
A8k, o] 7% 3#A1°] IRREVOCABLE & 7“7}6};4 ot HAO R HAhE
doll= ztol7h ik Jgh 7| 2A o7 SFH TS Bl °17<H 741‘*0&
T = vk, 9ARH R Fojrte] Fof §lole E% 12 33HT (3N A)

e off ol

28) Agasha Mugasha, The Law of Letters Credit and Bank Guarantees, The Federation Press, 2003,
p. 66.

29) gk AR (letter) B 02 T = A9 FFHEFA oA

REFUND GUARANTEE

Dear Sirs,

Re : Letter of Refund Guarantee No. [MOOOOOOOOXDOOOOO]

30) SWIFT= %},\J(BE'E‘ HE]'SE)Z—‘?}—'E‘ 7§—?— message [ype-% X]Xé]f)‘]-{‘:[ﬂ, Q_g./‘\_%_xl- 7H/\—] e} ‘MT700’,
E:}/ﬂ(;}giﬂ HZA 82k zst) WL MT760"S AFE-3H)

31) SWIFT® 25 449 SarSA oA




MetrE7eoN S22 S(Refund Guarantee) £ ZX&to| HHX . ARX TEF 3]

Atk FuE AT HSEUTE(URDG 758)32) A|4Z33)0| A% B Aol
&5 (irrevocable)’ 0] 2}l WA S}A] gFole HFA = ‘FHAaESolgkal A S}
1, A8 FE Q7 (UCP 600) A3 A% SUs &S A5t Q)
Aol= BEA HEE 7|Aeh=d], B35 EAttle)e} HEA HIEE
L A 9] offjel] HER BFA HEE 7|Agth BHEA s HFAE
# AT AFRS 7] wite] FUS a7t AHEEA] BEE Fogof g
TUS Mo HFATL 2l B E A FEEPST g o] A7

Sili}.

N
%0, P> -1>

=

og_ﬂ

H
715

e

2L

m?L' X ol
il

> ; > N
i)

2) 71 &A A v ZA <)
S ESA Y] B A E Badte R A of 7)ol B BEA
2 B HSE 7AsteEd, RSAE ®71S |, ‘FHAE5H S5 (irrevocable

letter of guarantee)’2}il 7| Alet= A-9-7F Bl BHFA 9 EdA HAAETHF
A (irrevocable letter of guarantee)’©|2hi= > FAINA Y] HAETHFA
(irrevocable letter of guarantee)’2h= A B TF 71 g & o] Zslrtal & 4= Qlrh 1g
I ARz oF B 71221 AFRRE Z1AlskE], of 7]l vk A k] &
AR A ZALS} w5, Al A Y, AR A8k A R A H S (hull no.)
T A zA kS SRk 2a3 WiEo] BY EFEh vz ok

SR SA W] 7] 24 ) (underlying transaction) 7} ¥ &
284 A B APIE ATE ddebet 27 9k s A2 9

REF NUMBER : MOOOOOOQOOOXDOOOOO STAT : 90 (ACK)
DOC ID : 2010923XXDXXXXX MESSAGE TYPE : 760
TO : XXXXXX

XXXXXX

: : MT 760 GUARANTEE

: 27 : Sequence of Total
1/1

: 20 : Transaction Reference Number (TRN)
MOOOOOOOOXDOOOOO

: 77C : Details of Guarantee
LETTER OF REFUND GUARANTEE NO:
MOOOOOOOOXDOOOOO

32) The Uniform Rules for Demand Guarantee, ICC Publucation No. 758.
33) Article 4 Issue and effectiveness

b. A guarantee is irrevocable on issue even if it does not state this.
34) Article 3 Interpretation

A credit is irrevocable even if there is no indication to that effect.




AatrE 3" RS 2FdAM I il dERSd AFdde aad
of o] AupdzAore] vkt 285 Farshdlar, B AFE2 B3] JAgd
A oSS ARk AT e ol M AebazAleke] 235 &
A8 T35)

54 7h Adu sad R wole M zA ks AAJE, 7t SANE SRS
M7 R ¢ Ao U A el Al ke 9 A&
Y, A=7L SR Afol7h & W, A ok e R WE2 Fds)
th o] Aol L 2o FIle FFHTE LYY, Aea Aok £
e ol glo] dd Ho] JAN, BIF o] A7) WTo] M= gE 38E F
3 SEHSAF LY = S

oAl 1) (AAF2] 50,300 DWT Product Oil/Chemical Tanker <~%71)

We hereby issue our irrevocable Letter of Guarantee number MO O O OO O OOXDO
OOOO in favour of OO O Limited, of ( 5 4> ) Libera (hereinafter called the “Buyer”)
for account of O OO CO., LTD., a corporation dully organized and registered under the
laws of the Republic of Korea, having its principal office at ( 5 4~ ), Korea (hereinafter
called the “Builder”) as follows in connection with the shipbuilding contract dated ( A4 )
(as amended by an Addendum No, 1 dated ( *|A % ), and as otherwise may be amended
from time to time, together “the Contract”) made by and between the Buyer and the Builder
for construction of one (1) 50,300 DWT Product Oil / Chemical Tanker having Builder’s Hull
No. OO O (hereinafter called the “Vessel”). Other terms and expressions employed herein

shall bear the same meaning as in the Contract, a copy of which has been provided to us.

o A] 2) (BAFS] 82,000 Bulk Carrier 5~%71)

We hereby open our irrevocable and unconditional Letter of Guarantee number
[XXXXXXX] in favour of O OO Inc, a corporation incorporated and existing under the
laws of Marshall Islands with its principal office at ( = 4> ) Marshall Islands, (hereinafter
called the "BUYER") for account of O O O Co., Ltd., a company organized and existing
under the laws of the Republic of Korea, having its principal office at ( 5 4> ), Korea
(hereinafter called the "BUILDER") as follows in connection with the shipbuilding contract
dated ( A2 Y ) as such may have been amended and/or supplemented and/or novated and/or
replaced from time to time, hereinafter called the “CONTRACT") made by and between the

35) Rainy Sky SA v Kookmin Bank, [2011] UKSC 50.
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BUYER and the BUILDER for the construction of one (1) 82,000 DWT CLASS BULK
CARRIER having the BUILDER’s hull no. O O O(hereinafter called the “VESSEL").

o A] 3) (CAFS] 32,000 DWT Bulk Carrier =% 71)

We refer to the shipbuilding contract dated ( %2 ¥!) (as amended, varied or novated from
time to time, the “Contract”) entered into between O O O Co., Ltd. of ( 5= 4~ ), Korea (the
“Builder”) and yourselves for the construction and delivery of a new-built 32,000 DWT class
[handy bulk carrier] with Builder’s Hull No. OO O (the “Vessel”) to be delivered before
( 1%¢ )]. Other terms and expressions used in this Bond shall have the same meaning

as in the Contract, a copy of which has been provided to us.

3) 2Fal(consideration)
SFHSAE AudzA ok} npRv A = oS A
ko] A9 R To A, 784 Sole ol 485 = vl oA
o

LTEH= 87 %é—‘a‘ﬂo]ﬁ st GuHol| A= A2k
I %’iﬂ](unenforceable)’ 301 ool Aleks oA Z= 73%0“—‘*:‘ }Z}T’HHOL%

ATE FoelA = 16417] B BEH A= Aol ok (promise) 7w 3HE
Spsol el WA AL, 1747] 2ol WE Qe
e g)7te] oJu| 2 <eFCl(consideration)’ ©| 2= WS ARSIt glkr}36)
FHHEs FAHORE S S RTA o QS AISHA o, GrHA gt
Zo] Aol T3 ¢/ (unenforceable)’ T o] -lutet AxAtl Al F
stohal AZEeE 4= 9ok 2y SR S0l gl ek A zA kA o o) 1
2= Aew o7t A E = vl 288 B2 ad BT of7]skAl d Aol
o} web Qdullo] EAMo] Hi A4 BEusAl okelg WAlsHs o) vt
25t} okl ‘bargained-for exchange(13HS 913t AeE 1)’} ‘legal value(
A4 My s aom B SngelA oo vldele] AUz A
mERle] Mg A, A4 ado® ngt 108 59 xdo] o] &¥th
o

E.’
FHE S wfrlo] Ak Adarao] wkghe] tigh TR 2 ey Q) Bl Alut

o

O

ooy
f

36) E. Allan Famnsworth-Willaim F. Young-Carol Sanger, Contracts(Cases and Materials), 6th ed.,
Foundation Press, 2001, pp. 24~25.; 7744k “sA| Aol A o) 545254 (payment guarantee)
o] F8 x| tigt A7, FGGFATF A58, S dT-8hE], 2013, p. 192.
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AxAL A AARGE 521 A5
Ro, o102 T3 0 E ASE A AL 9
w, AVAA Zelol 7] whize] tibge] Feld = ik uhebd
2 g 10929 BAG] nrke ol okle Yenlt o

71 Aek Aol wekA s,

d Al 1) (AAF] 50,300 DWT Product Oil/Chemical Tanker 5% 71)

In consideration of the Buyer entering into the Contract with our customer, the Builder,
upon, in connection with the terms of the Contract, recission in the circumstance of Article
10(f), the Buyer becoming entitled to a refund of the advance payments made to the Builder
prior to the delivery of the Vessel, we hereby irrevocably guarantee (as primary obligor and
not merely as surety only) the repayment of the same to the Buyer within seven (7) days
after demand by the Buyer being initially US$ 3,287,500 (say U.S. Dollars Three Million
Two Hundred Eighty Seven Thousand Five Hundred only) together with interest thereon at
the rate of five percent (5%) per annum computed from the respective dates on which such
sums were paid by the Buyer to the Builder to the date of remittance by telegraphic transfer
of such refund to the Buyer by the Builder.

Al 2) (BAFS] 82,000 Bulk Carrier +%3%1)

For the consideration aforesaid if, in connection with the terms of the CONTRACT, the
BUYER shall become entitled to a refund of the advance payments made to the BUILDER
prior to the delivery of the VESSEL or the cancellation of the Contract is exercised by the
BUYER, we hereby irrevocably unconditionally and absolutely guarantee as primary obligor
and not merely as surety the repayment of the same to the BUYER or its assign within thirty
(30) days after demand not exceeding US$7,200,000 (Say U.S. Dollars Seven Million Two
Hundred Thousand only) together with interest thereon at the rate of six per cent (6%) per
annum from the date following the date of receipt by the BUILDER to the date of remittance
by telegraphic transfer of such refund.

ol A] 3) (CAFY] 32,000 DWT Bulk Carrier =3 71)

In consideration of your agreement to make the pre-delivery instalments under the Contract
and for other good and valuable consideration (the receipt and adequacy of which is hereby
acknowledged), in case the Builder has failed to fulfil the terms and conditions of the

Contract, we hereby, as primary obligor, irrevocably undertake to pay to you, your successors
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MekaZ7{2iof| M B2 EZ(Refund Guarantee) 3=

and assigns, on your first written demand, all such sums due to you under the Contract (or
such sums which would have been due to you but for any irregularity, illegality, invalidity
or unenforceability in whole or in part of the Contract) PROVIDED THAT the total amount
recoverable by you under this Bond shall not exceed US$[29,200,000] (United States Dollars
Twenty-Nine Million Two Hundred Thousand only) plus interest thereon at a rate of seven
per cent (7%) per annum (or ten per cent (10%) per annum in the event of a Total Loss
of the Vessel) from the respective dates of payment by you of such instalments to the date

of remittance by telegraphic transfer of such refund.

3. =%

1) ®.359)(guarantor)®} 4% AHbeneficiary)

SRS T GAAE B3 itk SRS AFA o ® )
ofo]7] wfitoll, B.5-¢l(guarantor)©] AFAHS] X|f]oll A i, 4] ZH(beneficiary) =
Axke] A flell Mok 20003 el S0l = EHE P S EF S| Ab A e g
FRZ=S ul—ago}oﬂx]u]— I Aol FE2 oA waEe] ] ol A=
‘RS HEEolt B Es e B, SRS, V|E 594 SYES
‘23 B Z(bank guarantee)’ 2Fal -2t} A A(letter)ol] 93l $HH R TS W=

B3 BA(E Y)Y FAE VA6, BREA Y MEAte 2ds

gttt AW S sha, A Ake] A A3} A (title and name)= 7] A 3HH, 4] -

Mrge gk 1ol A ate] Ak Ao A e S48
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38) 41344, AA=E2002), pp. 11~12.
39) Agasha Mugasha, op. cit, p. 68.



FO
P

0l
10
I

2

>
40
12
K
]
w
3

MetZ7{2H0l| M 22 S(Refund Guarantee) T

YA AutrE A ANM = AGAE T FFHZARG) LT — 23 (steel
cutting) — -8 7 %] (keel laying) — % <*(launching) — 1 =(delivery)2] Z} Tl =
Aok o] 20%% & (instalment) ©] A5 TE40) 53]9] F&F FollA A=A
AT 2282 Q= E & (pre-delivery instalment)’©] 31, Q1% Aol X555
= BEEe Qe e Ferolgta 3t OECD “FHAYA FEANEFHF
(Arrangement on Officially Supported Export Credits)™#Dol| A= 92 & o=z &% <l
Tl A g5 taS A9 5 (down payment) &2 o]}l 1A, AZAI} A5
HEo ol ReFo AN RE Ao Mg AAEE bl e Bt
o AFao® B o] FEei4), AFAE B4 e B8aS AFa
olgtal gt} 3 H S H WAA 14 WYL ‘instalment’ & T EE A
S o R HAEY 143, 24 WYL B gl Aol ghs S5 AFESt
9}1\1:]—'44)

FFRTE AXAL AFHE AFF(EE 2899 35S HHsE 3lom

AEE A A=72011), pp. 452~453.

A ok 871771 2d 23] FAFEAEA Y HEHh FoF Al10z00 A

= AE7)41 4 (starting point of credity o] Aol A 15% ©]4+e] A<4=F(down payment)©] #|

FHojoF gt A, H5 XOAE 2871 g9Fdow B A4 Ad5d

Ho} =4 golof dhria Aojatal YT P thd Alo|EddA A 715

http://www.oecd.org/tad/xcred/theexportcreditsarrangementtext.htm.).
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o BFRFAe) AFRIH AdHE Aol wFTA] 2 FAHoR
Fog

20 5 ek

Al 1) (AAFS] 50,300 DWT Product Oil/Chemical Tanker ~%%1)

In consideration of the Buyer entering into the Contract with our customer, the Builder,
upon, in connection with the terms of the Contract, recission in the circumstance of Article
10(f), the Buyer becoming entitled to a refund of the advance payments made to the Builder
prior to the delivery of the Vessel, we hereby irrevocably guarantee (as primary obligor and
not merely as surety only) the repayment of the same to the Buyer within seven (7) days
after demand by the Buyer being initially US$ 3,287,500 (say U.S. Dollars Three Million
Two Hundred Eighty Seven Thousand Five Hundred only) together with interest thereon at
the rate of five percent (5%) per annum computed from the respective dates on which such
sums were paid by the Buyer to the Builder to the date of remittance by telegraphic transfer
of such refund to the Buyer by the Builder.

The amount of this guarantee will be automatically increased upon Builder’s receipt of the
respective instalment, not more than three times, each time by the amount of instalment plus
interest thereon as provided in the Contract, but in any eventuality the amount of this
guarantee shall not exceed the total sum of US$ 13,150,000 (Say U.S. Dollars Thirteen
Million One Hundred Fifty Thousand only) plus interest thereon at the rate of five percent
(5%) per annum computed from the respective dates on which such sums were paid by the
Buyer to the Builder to the date of remittance by telegraphic transfer of the refund to the
Buyer by the Builder.

Al 2) BAFS] 82,000 Bulk Carrier % 71)

For the consideration aforesaid if, in connection with the terms of the CONTRACT, the
BUYER shall become entitled to a refund of the advance payments made to the BUILDER
prior to the delivery of the VESSEL or the cancellation of the Contract is exercised by the
BUYER, we hereby irrevocably unconditionally and absolutely guarantee as primary obligor
and not merely as surety the repayment of the same to the BUYER or its assign within thirty
(30) days after demand not exceeding US$7,200,000 (Say U.S. Dollars Seven Million Two
Hundred Thousand only) together with interest thereon at the rate of six per cent (6%) per
annum from the date following the date of receipt by the BUILDER to the date of remittance
by telegraphic transfer of such refund.
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MekaZ7{2iof| M B2 EZ(Refund Guarantee) 3=

The amount of this Letter of Guarantee will be automatically increased upon the
BUILDER’s receipt of the respective instalment, not more than three (3) times, each time
by the amount of instalment plus interest thereon as provided in the CONTRACT, but in any
eventuality the amount of this Letter of Guarantee shall not exceed the total sum of
US$28,800,000 (Say U.S. Dollars Twenty Eight Million Eight Hundred Thousand only) plus
interest thereon at the rate of six per cent (6%) per annum from the date following the date
of the BUILDER’s receipt of each instalment to the date of remittance by telegraphic transfer
of the refund. However, in the event of cancellation of the CONTRACT being based on
delays due to force majeure or other causes beyond the control of the BUILDER, the interest
rate of refund shall be six per cent (6%) per annum as provided in Article X of the
CONTRACT.

o A] 3) (CAFS] 32,000 DWT Bulk Carrier =3 71)

In consideration of your agreement to make the pre-delivery instalments under the Contract
and for other good and valuable consideration (the receipt and adequacy of which is hereby
acknowledged), in case the Builder has failed to fulfil the terms and conditions of the
Contract, we hereby, as primary obligor, irrevocably undertake to pay to you, your successors
and assigns, on your first written demand, all such sums due to you under the Contract (or
such sums which would have been due to you but for any irregularity, illegality, invalidity
or unenforceability in whole or in part of the Contract) PROVIDED THAT the total amount
recoverable by you under this Bond shall not exceed US$[29,200,000] (United States Dollars
Twenty-Nine Million Two Hundred Thousand only) plus interest thereon at a rate of seven
per cent (7%) per annum (or ten per cent (10%) per annum in the event of a Total Loss
of the Vessel) from the respective dates of payment by you of such instalments to the date
of remittance by telegraphic transfer of such refund.
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oAl 1) (AAFS] 50,300 DWT Product Oil/Chemical Tanker 4% 71

This Letter of Guarantee is available against Buyer’s first written demand and Buyer’s
signed statement (or that of Buyer’s assignee/transferee) certifying that Buyer’s demand for
refund has been made in conformity with Article 10 (f) of the Contract and the Builder has
failed to make the refund within twenty one (21) days of the Buyer’s demand to the Builder.
Such written statement shall identify (1) the number and amount of instalments in respect
of which repayment has not been received and (ii) the total interest payable in respect of
the same on the assumption that payment of the principal sum outstanding is made by us
five (5) Banking Days from the date of receipt of such statement. Refund shall be made to
the Buyer within seven (7) days from the Buyer’s demand by telegraphic transfer in United
States Dollars to an account designated by the Buyer.

46) Matti S. Kurkela, Letter of Credit and bank Guarantees under International Trade Law, 2nd ed.,
Oxford University Press, 2007, p. 14.
47) Ralph H. Folsom et. al, Infernational Business Tiansactions, 9th ed., Thomson/Reuters, 2009, p. 138.
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o A] 2) BAFY] 82,000 Bulk Carrier 3 71)

The payment by the undersigned under this Letter of Guarantee (subject to the second and
third paragraph hereof) shall be made upon simple receipt by us of written demand from you
or your assign including a signed statement certifying that the BUYER or its assign’s demand
for refund has been made in conformity with Article X of the CONTRACT and the
BUILDER has failed to make the refund.

Al 3) (CAFS] 32,000 DWT Bulk Carrier 5% 71)

Payment by us under this Bond shall be made without any deduction or withholding and
promptly upon receipt by us of a written demand (substantially in the form attached) signed
by two of your directors stating that the Builder has failed to fulfil the terms and conditions
of the Contract and as a result of such failure, the amount claimed is due to you and
specifying in what respects the Builder has so failed and the amount claimed. Such claim
and statement shall be accepted by us as evidence for the purposes of this Bond alone that

the amount claimed is due to you under this Bond.

4) 94

ol e 9oh 2o AFATE Wor, HENL Ak zA ok B3
°02 HEFS Aok sk Aot ko] AFAT nEAge A
AT $F ofgon duslop drk i, wFAe AFAYL, Az
AloFe] 57 (amendment), ™73 (variation), GAMALS] 5 ol ols) WA, WA, 7]
B s ek Autn kel WA o8] uEe JFS WA ok
BFHT B F AARA ] W AR BT Aol HTY $AL

W= Zlo] dasit

Al 1) (AAFS] 50,300 DWT Product Oil/Chemical Tanker %71

Our liability hereunder shall not be released, discharged or otherwise impaired by reason
of any amendment or variation to the Contract or by any time, forbearance, waiver or other
indulgence granted to or agreed with the Builder, any legal limitation, disability or incapacity
of the Builder or the Buyer, any invalidity, irregularity, unenforceability, or otherwise of the
Contract or the liquidation, bankruptcy, insolvency or similar of the Builder of the Buyer or
any act, omission, defence or counterclaim or other event or occurrence which but for this

provision might otherwise impair, release, discharge or reduce our liability hereunder.
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o A] 2) BAFY] 82,000 Bulk Carrier 3 71)

Our liability under this Letter of Guarantee shall not be affected, prejudiced or discharged
(regardless of whether they occur with or without the Builder’s or our consent or knowledge)
by (i) any delay in construction andfor delivery of the VESSEL for whatever reason; (ii) any
invalidity, illegibility, itregularity or unenforceability in whole or in part of the CONTRACT;
(iii) any variation or amendment or supplement of the CONTRACT which may have been
agreed upon between yourselves and the BUILDER (with or without our knowledge or
consent), whether as to time or otherwise; (iv) the liquidation, insolvency, bankruptcy,
amalgamation, reconstruction, re-organisation or dissolution or analogous proceedings of the
Builder, or any steps being taken for any such event, the giving of any time or indulgence,
waiver or consent in respect of time to the Builder, (v) any novation of the CONTRACT,
whether or not such novation shall have the effect at law of terminating one contract and
creating a new contract and whether or not made with our knowledge and consent; or (vi)

any other matter or thing which may operate to discharge or reduce our liability hereunder.

ol A] 3) (CAFY] 32,000 DWT Bulk Carrier =3 71)

Our liability under this Bond shall not be affected by (i) any amendment or variation
whatsoever of the Contract which may have been agreed upon between yourselves and the
Builder (with or without our knowledge or consent), whether as to time or otherwise; (ii)
any novation of the Contract, whether or not such novation shall have the effect at law of
terminating one contract and creating a new contract and whether or not made with our
knowledge and consent; (iii) any irregularity, illegality, invalidity or unenforceability in whole
or in part of the Contract; (iv) any delay in enforcing your rights under the Contract; (v)
any insolvency, re-organisation or dissolution of the Builder; or (vi) any other matter or thing

which may operate to discharge or reduce our liability hereunder.

4. SHEFo| oHE AF =g

.
T BF o Fha Pk TRt AzAE AT BT A
, FANADE Bk B, ARA} AET BRHTY

AT BFAT) HEEE BEAA B 4T FUr




>
T

JetaZ 7oA 2 ES(Refund Guarantee) T2 X&t0| HA . AlIRX 71Xt 43

5
J

AT T Ak AFAHTE Lo, HEQE FA AgskaL, AxatelA
FAE AR o] Aol A I AR Ee A4 Ha, ol® 15t
vt 5 glo} FAAIg ol FelvEtl 2 -7t stk wEkM Azt s
FEAE el FANA S skaL, BEdo] & 7zl TAIZRA SIS o,
SAAA ] Weld WA AHe BFd 5 dvks WES 7IAgh o] 45l
B3Rl TAAA ol wet BEaa ojAbE AHdth @, AxAt aew A
T S AT ke o] AEs F8E f-7h A vk AxAke] Ao
2 Ee Aew & 7ol FANA tide] ' Af-= A

Al 1) (AXF] 50,300 DWT Product Oil/Chemical Tanker 471

Notwithstanding the provisions hereinabove, in the event that within thirty (30) days of
the date of your demand to the Builder referred to above we receive notification from you
or the Builder accompanied by written confirmation to the effect that an arbitration has been
initiated and that your claim to cancel the Contract or your claim for refund thereunder has
been disputed and referred to arbitration in accordance with the provisions of the Contract,
we shall under this Letter of Guarantee refund to you the sum (not exceeding US$13,150,000
plus interest by the same manner hereinabove) due to you from the Builder pursuant to the
award made under such arbitration immediately upon receipt from you of a demand for

payment of the sum and copy of the award.

Al 2) (BAFS] 82,000 Bulk Carrier 5~%71)

Notwithstanding the provisions hereinabove, in the event that within thirty (30) days from
the date of your or your assign’s demand to the BUILDER referred to above, we receive
notification from you or the BUILDER accompanied by written confirmation to the effect
that your claim to cancel the CONTRACT or your claim for refund there under has been
disputed and referred to arbitration in accordance with the provisions of the CONTRACT,
we shall under this Letter of Guarantee, refund to you or your assign only the sum adjudged
to be due to you from the BUILDER pursuant to the award made under such arbitration
immediately upon receipt from you or your assign of a demand for payment of the sums

so -adjudged and a copy of the award.

| A] 3) (CAF] 32,000 DWT Bulk Carrier 5% 31)
Notwithstanding the foregoing, if at the time of the Buyer’s demand an arbitration has been

30¢ o= Aoh= AUt Bt
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initiated by either or both of the parties to the Contract to determine whether the Buyer is
entitled to refund of the advance payment in accordance with the terms of the Contract, our

payment under this Guarantee shall be made upon the arbitration award being issued in favour

of the Buyer. The Buyer shall submit to us a copy of such arbitration award for this purpose.

ST 1A o2 w917 Aol A, mjEle] Ak zAES A
Yo Apolls SaEe Adage BEE Aednh Autaes Aeee
= (lender)= AERI=A o] wj=dl ko= AxAbwS et o] Aw2 o4
A R AxApel Al AlF ks 22l vl 2 bz B QlmT) o FolA)
A = Aol diRjste] SRR SS et SRS ol AN e
< Ol A e diFs 3RS T8 YEadlss G 7] 98t
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“transfer” 9} “assign”®] &-o]7} AMEE 4= ], HFRZEUH
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50) AAZE WE7E AzAe AR M3 QT PHS g,
51) Article 33. Transfer of guarantee and assignment of proceeds
a. The guarantee is transferable only if it specifically states it is “transferable”, in which case it
may be transferred more than once for the full amount available at the time of transfer.
52) 6.02 When drawing rights are transferable
(@) A standby is not transferable unless it so states.
(b) A standby that states that it is transferable without further provision means that drawing rights:
(i) may be transferred in their entirety more than once;
(ii) may not be partially transferred; and
(iif) may not be transferred unless the issuer (including the confirmer) or another person specifically
nominated in the standby agrees to and effects the transfer requested by the beneficiary.
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proceeds”2t3l E A3 Itk 2 d], AA| AFEEHE SgRTAA &4
B, 4] “assignable”®hi= E RS ARGl =, tiEAHE AR SRy
= AJDA, bW SR FA AA7F = AQA tEe] 2 5 Ak
FExFNAM = o5 BEs] et Zlo] asitha B B3 AT RSEY

2
T2 ARBZRAAE HEA FE] a0z ) HEA FErlso] WAH I,
i) WEA] krele] FwE Aok 3k, i) HEA ] FErFsoleta WA
o] gl HFL PAH O R Fofgk 9ot W Qe HFA e o o
T G 8-S 78T T glohal FAekaL dvksy) Eeh TR ST U
2 A3z FEFEE FAE L YU, FZYET s A% vhEol
g QU o]k BT Yo 21e JASEE WA ol 3
&S FAACE TAER=E Aol Haslth

Sz = BHSAE GErbesta, B35 59 glole =g 4
I 7| A ARk o2 St i A7 tlgu A3AL Al FEThAL sho] HE<
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oAl 1) (AAF2] 50,300 DWT Product Oil/Chemical Tanker <~%71

This Letter of Guarantee is assignable and we hereby confirm that we shall consent to
any such transfer upon receipt of a written request by you so to do. This Letter of Guarantee
is valid from the date of this Letter of Guarantee until such time as the Vessel is delivered
by the Builder and accepted by the Buyer in accordance with the provisions of the Contract.
In any such case, this Refund Guarantee shall be returned to us.

Al 2) (BAFS] 82,000 Bulk Carrier 5°%71)

This Letter of Guarantee is assignable and valid from the date of this Letter of Guarantee
until such time as the VESSEL is delivered by the BUILDER to the BUYER in accordance
with the provisions of the CONTRACT.

A 3) (CAFS] 32,000 DWT Bulk Carrier <% 71)
The benefit of this Bond shall be capable of assignment without our consent to any lawful
assignee of the benefit of the Contract.

53) Georges Affaki, Roy Goode, op. cit, p.399.
54) Georges Affaki, Roy Goode, op. cit,, p.399.
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oAl 1) (AAFS] 50,300 DWT Product Oil/Chemical Tanker 4~%71

This Letter of Guarantee is continuing guarantee and shall become null and void upon the
irrevocable receipt by the Buyer of the sum guaranteed hereby or upon the unconditional
acceptance by the Buyer of the delivery of the Vessel in accordance with the terms of the
Contract and, in either case, this Letter of Guarantee shall be returned to us.

This Letter of Guarantee is valid from the date of this Letter of Guarantee until such time
as the Vessel is delivered by the Builder and accepted by the Buyer in accordance with the

provisions of the Contract. In any such case, this Refund Guarantee shall be returned to us.

Al 2) (BAFS] 82,000 Bulk Carrier +%3%1)

This Letter of Guarantee shall become null and void upon receipt by the BUYER or its
assign of the sum guaranteed hereby or upon acceptance by the BUYER of the delivery of
the VESSEL in accordance with the terms of the CONTRACT and, in either case, the BUYER
shall return this Letter of Guarantee to us or shall arrange with their bank to confirm us by
SWIFT (our SWIFT address : __ ) that this Letter of Guarantee has been null and void.

This Letter of Guarantee is assignable and valid from the date of this Letter of Guarantee
until such time as the VESSEL is delivered by the BUILDER to the BUYER in accordance
with the provisions of the CONTRACT.

ol A] 3) (CAFY] 32,000 DWT Bulk Carrier =371)

This Bond shall become effective from the date hereof. Save in respect of any demands
made hereunder prior to termination or expiry of this Bond, our liability hereunder shall
remain until the earlier of (i) your acceptance of the delivery of the Vessel in accordance with
the terms of the Contract or (ii) your receipt of the sum guaranteed hereunder together with
interest as provided herein, after which it becomes null and void and shall be returned to us.
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A 1) (AAF2] 50,300 DWT Product Oil/Chemical Tanker <=371)

This Letter of Guarantee shall be governed by and construed in accordance with the laws
of England and the undersigned hereby submits to the non-exclusive jurisdiction of the courts
of England and irrevocably appoints [KOOKMIN BANK] as its agent to receive and accept
service on our behalf of any legal proceedings in England.

oAl 2) BAFS] 82,000 Bulk Carrier % 71)

This Letter of Guarantee and any non-contractual obligations arising from or in connection

73) Simon Curtis, op. cit, p. 211.

74) 4Rk, A A=1(2013), p. 205.

75) AFd, AAE=E2002), p. 19.
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This Bond shall be governed by English law. Any claim, difference or dispute which may
arise out of this Bond shall be decided by the Commercial Court of the Queen’s Bench

Division of the High Court of England and Wales, to whose exclusive jurisdiction we hereby

oAl 3) (CAFY] 32,000 DWT Bulk Carrier =3 71)
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Court of England. For the purposes of any legal proceedings hereunder, we hereby
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agree to submit. For the purposes of any legal proceedings hereunder, we hereby irrevocably

with this Letter of Guarantee shall be governed by and construed in accordance with the laws
of England and the undersigned hereby submits to the exclusive jurisdiction of the High

irrevocably nominate the following as our agents for the service of process:-
nominate the following as our agents for the service of process:-
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ABSTRACT

A Legal and Practical Study on the Main Clauses of a

Refund Guarantee in a Shipbuilding Contract

Sang—Man KIM

The Buyer shall demand to the Builder the repayment of the pre-delivery
instalments paid in case of the Builder’s default under a ship-building contract.
The Buyer require a refund guarantee issued by a financial institution for a
security for the repayment of the pre-delivery instalments paid.

As the title of a refund guarantee, in practice, is various, we should look into
the contents or the expressions in a guarantee to decide whether a guarantee
is a refund guarantee. A refund guarantee, a sort of independent bank
guarantee, has characteristic of abstractness, and is independent from the
ship-building contract. A refund guarantee is available against the beneficiary's
first written demand and signed statement certifying that the Builder failed to
make the refund in accordance with the ship-building contract. The guaranteed
amount of a refund guarantee will be automatically increased in accordance
with the Builder's receipt of the respective instalment, which is not in the other
advance payment guarantee.

These characteristics of a refund guarantee are derived from the expressions
in a refund guarantee rather than inherent therein. This illustrates that careful
attention is required to the contents and expressions of the main clauses in a
refund guarantee.

Keywords : Refund Guarantee, RG, Advance Payment Guarantee, Guarantee,
Shipbuilding Contract, Ship Export, Independence Bank Guarantee,
Demand Guarantee, Guarantor



