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1) UNCTAD HuAlel &8hH, 1987 ~201597HA] Al EA- 42

SRR, SRS MK HES

@ oA FAFA
EA Aol o3 348kl 533 t)-9-(Fair and Equitable Treatment: ©]&}

4 A7

F 696712 A

THUNCTAD, “INVESTOR-STATE DISPUTE SETTLEMENT: REVIEW OF DEVELOPMENTS

IN 2015 [IIA Issues Note, No. 2, June, 2016]”, UNCTAD, 2016, p. 2).
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FEDE 1Wst5EA9] o7k 83 430] 53 gtk 9IFAFA4E 053}
= 93 Beste] /4 ol U89 Ao] FET SIbolth. FETS] W9 SA974
ekt Ade) Aol7h Qg Aolu, Qi ow FARARe 247 Ao 24
0 2§ 247k AFAFARA WA A 5 FRA O nelste] Alehd
2 o] olFold] Yk We FAWARE E FETOl 0jF e Bu)E
2 ANSEE, A8 FALAE BN 2 S FATAR] A 7)) 2
5, AWAR 2 AMAY, T4, wAEY 0 W, Ao Bol gk

sQIEA ] Fat 7
A F83 7| Fel ke FIA B
A FAMES) HFH
o= FATAR] AT /) LEE B
JARAA oWt A7t AT ACR WE W 4 YA 2
Ae] A 7h7t o | e FAetelA FgE 5 QAo thstel 1

U(legitimate expectations) X &= FET ¢|®F of 3 et
SARAFIE 2 oS 2ol shar vk whet

FET 914k o] 3 9heba] o) 5ol Exhe] 4 7)) wss} Bhshe] ofde g

B 90 glouy, FARARA A2 e g4 Uele £ wer ey
249 S AEdo B8 u, o5 7o ApE J1F50] EAFe
e glom], ol 5 - §ARA glo] SV AS AR & A7l Fo

aYEE B AT FET 375 5 A0 A gFojx]A] &2 o=dF
Y] AGEE 7)Y B 2HS ‘3%—%01 =5 A T AR A &l 2 A1 H (International
Centre for Settlement of Investment Disputes: ©|3} ICSID)ol| A Z <ol #7435+ FAA}

HE A=A BATTo =R ol tigh AHAQl ojsfe HEe WS
Ha, EAE AEER AR 9 oS mEstast dhrk :111]51 ole] 3t Ale)
A& Fate] T ARt HE Wk gl x}wxliu A AT TR
kS AAEte] FAFARAS oiulsted ERo] Haah gk

2) S, <AL FHE oS AH) WA, WA A, Fa e, 2010

o
S
A, “SAFARRY TAskaL T ol #F A, TAAT A2, ﬂ%wzﬂs‘
3], 2012, HDF - GAY, “FAFALAANA TANEE T 2 TF-THAY T

FOERAT ASTH, P, 2013 ol 3l
3) ¥ AT WeE ICSID SAAER AT ol FAFAEALS ISD & 95l =+
AFARALS AR o thRE FA7|H ICSID°ﬂ g 7FsAdol =7] wiEelth 1

Hore wgel S A st B JAHE Fosty] fg A
Ao 244 %ﬁﬁm AT Y4 - 14 . 0]7]&, “ICSID FATAQ] 593 Ao w3
A 1z, FAFEAT A6, 5T, 2014, p. 88).
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1. FETS| lo| 3 ofsy

FET+= FAHT A =0 =7 A4S a4kl eH oA t-v-afjoF & o5& &
s}, = RIFAAE BEshe 1t F9 oyl FET+4 19484 Fnfe] shulnt
o| A=A %<1 7] (International Trade Organization) 2 H-S 9]3le] &3t shnjrt
& % (Havana Charter) #1113 A28kl 28 A AL 28)a 2e & ZEn|o}
o] B el A e e W el &% (Economic Agreement of Bogota) #2230 %= FET
of #gk Y&S FolE 7 Ut o]F 19591 sl 2] FAlel gk 32 M(Draft
Convention on Investments Abroad) #|1%,7 196711 OECDol| o|&f #|<tel €]=r<l
AR GO #3 P oFZQHOECD Draft Convention on the Protection of Foreign
Property) Al13 Al(a)3}, 19831 th=r2 7ol tiet A5 eFeF 22t (the
draft for a UN Code of Conduct on Transnational Corporations), 19921 A 7|22}
(World Bank) ¥} =415 57| 5 (IMF)©] A ggh 9=l A5 F2e] oo #3k 7}o]
= 2}?1(Guidelines on the Treatment of Foreign Direct Investment) |37 #12%, 1992
9] NAFTA A11052 #1138, 1994 ol A& gzoF Al103 A1, 19981 OECD
o] TPAIHFEALE A 2 QH(The OECD Draft Negotiating Text for a Multilateral Agreement

on Investment) #147 A% A1 T3 $2-2 BITl FET7F 1145tk
o] g% FET+ Al B FAFPAS Sl MAH o] $A|¥8) o}4] FETe| ¥gh

4) AFAFAAE BESE TFHOE FET o]9jo % )50 (National Treatment), 3]t
$~(Most Favoured Nation Treatment) 5©] om0, thF-Eo] BITol|A o]#3t FAHES Zol=
% gk

5 & ¥4 Tx T FET7F Ao =, “Fair and Equitable”©] o2} “Just and
Equitable”o] 2}aL A8}k Qlt).

6) & W& Txol “equitable treatment”=}= E-2lo] WAIF O] Qlovk, sut gAY T A%
&= HlEel Aofsiiit

7) Y2 v} 2T} “Bach Parties shall at all times ensure fair and equitable treatment to the
property of nationals of the other parties. Such property shall be accorded the most constant
protection and security within the territories on the other parties, and the management, use, and
employment thereof shall not in any way be impaired by unreasonable or discriminatory
measures.”

8) Kenneth J. Vandevelde, Bilateral Investment Treaties: History, Policy and Interpretation, Oxford
University Press, 2010, pp. 261 ~262.
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Wake Helrk dauol 91 e web FAFARANY B =go] Hoje
FETOl tale] FARARE Bhe a4 e 7D daa 7122 A4S
o] Skt FETS 4ol Slo4 37 (fain) o 3% (equitable)e] 7ol

29 92
79k o] 417 oo, Sh1olE FETO) 2aH el Aol theel Az
Q1 7k F919) BFoleks Bl oHd ot exde o FaAe o
3 BFolehs oA =olH T 9oy FET) £3E #43 F99) e

7472y =¥l on|7) o e} 11 AA B Sfe] 7]EoE &
I SARPFELS FoFHo] #3k vl v}y ©K(Vienna Convention on the Law of
Treaties) AI31z0] whet PATO Tl A FA ] HA43 HAE st 1
Bolterms)ol] F-ol¥= A ofu]el whe} sfAste]a ek Qlrk

2. FET2} IA2SH &[27|E0fe 2o 27

FETE A5 HY A= HAav|Fo 2 siaed AQA ofyH 52402
A AT AAA oF Fste] B
UNCTAD E.3Alol 9], FETE = A
Ao ® A G A, Al TERAe 7]l U%E%H 7
IS AT AL 23 A REEAAY Ve 1EekA] &
A= i%é A siAete] A8 Al E itk AR

A BFHEA F A7) H--Minimum Standard of Treatment)= A+ =70] £
j?‘ﬂ?x}x}dlﬂl TATGFHAA AAE = HAe & sfFooF st AS
i), ole} FAste] ¢t RS AT KA, Mobil & Murphy v. Canade A9 &
i71%tﬂ -5 A=A ddetr] s FA A=Y gef
I e g gokS Wi =AY TS el =A Y] o, ela T4}
FrAl=rol o] Fo oS ksl eAlE FHA LR aeste] ddstofok gtk

o}ﬂ—'

2
1)
o
-z
rr

N,

9) Todd Weiler, The Interpretation of International Investment Law : Equality, Discrimination and
Minimum Standards of Treatment in Historical Context, Martinus Nijhoff Publishers, 2013, pp.
200-210.
10) Rudolf Dolzer & Christoph Schrever, Principles of International Investment Law (2nd Edition),
Oxford University Press, 2012, p. 133.

11) RDC v. Guatenala *}318] SARAGR = HA7|EH 5= Aol whe} 21 o e sf2fo] X
sletrhar BA S CH(Railroad Development Corporation v. Republic of Guatennla, ICSID Case
No. ARBJ07/23, Award, June 29, 2012).

12) UNCTAD, “Investor-State Dispute Settlement and Impact on Investment Rulemaking”, UNCTAD,
2007, pp. 43~46.
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A B TR
FETS A S5 Ax7cdl$-2 Be a7t dthis) o]e} dyste] 3t
A5 A9 WY, Deutsche Bank v. Sti Lanka A1) S ABA = FETE A4 955
d Hr7lEd g9k SEAoR tEA grhal AAE itk dF FAFEAFE
AR, =T At e R0 HAV|FEHE 28S FaL 9]

FET9} %38k 25 9 A (Full Protection and Security: ©]3} FPS)16-S- ¥ )3}
fdoleta WAjeta glek oA, CAFTA A105%(HA271Fh9) A1de “Z
A Al BE ol wek Fgstal 3 e ol B S e Haek ohds 2%
sto] BAE = FAYG-E Fetelof shobar skl vk 1elal g - W] FTA
115z 98, A7|Ft$-+ FET9 FPSE X Jidelelal 43k
ATt

NAFTA A1105%2(H 27152 H9) A8 “z; GAb=-& A=t Fxpz1e] TX}Oﬂ
SAs L THI g L FEI BFe} obHS £33 Ao WE g2 B
Zslefof ehoprar A Skal Qlhin o9} #hesle] NAFTA A A 5 %3
o djAe Far =ehe] Wkt olF F S HATNFHEAY HAUeTIES
dol gdaAste B 50l o] Fo XA A NAFTA A2 9] €1 3] (Free Trade
Commission: ©]3} FTC):= 2001 7€ 31 ool tfgt s x]H-& I3t 34
A3 e W=, 411052 A1 A=A FA =] digh Al #5H
95 o8, FETE &=l Abatel] tieh Al s ade] 7]
S Q754 Fom, NAFTAYGS] th xge 9ute] & & xgte] 9uks 1435
= A olyeta AIEta Utk =, NAFTA FIC+= FET7} = Al <5949

rir mlo i e

N

13) Mobil Investments Canada Inc. and Murphy Oil Corporation v. Canada, ICSID Case No. ARB
(AF)/07/4, Pending, January 21, 2014.

14) FET:= o3 5ol FAAISo] 52l Al A ds ol a6h= Ann
W 57 U9E AME ohlutks Aol

15) Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, ICSID Case No. ARB/09/2,
Award, October 31, 2012.

16) FPSE= FAHfAIT0l SRS RES] Sloke] AR BY 5§ B4 wEs A
SloF & o) wekth FPSi %)% QH(physical security)ol T &0} $710] FAHHA

o AR BAde] FAR 2 FAE nusjof st o] BAHTE o] Al

AsF o, Htde o] Buoe V&S AEH HE do] A H3(legal protection)
Sol Fo) A8 AbelZk hem glo] o mERe] AW oA skst Bzl
o] A3 YIHAAE, “FAFATARY oI FRE BE % o 7o) W
3t JJ:Lo] e ol A15E AlE, ity Wekedl 4, 2014, p. 716).

17) 982 23 7LE‘r “Bach Party shall accord to investments of mv%tors of another Party
treatment in accordance with international law, including fair and equitable treatment and full
protection and security.”
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Azl aeks 2 oyl o

e} FETE SA B Ae) H 4
A QI ol peete] @ B E v
A NAFTA FIC7H 5 20 o o)1 4.8 sl ajel FETZ} St
o ALIERTE A1t 2 o) BAE BTG AL chihn dA o}
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lo
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eor

olo t)al WA AHel FAHo] glom=a
] =ohiA F BITOl 4% FET+ =
A eFerhar Aajakeih =3 o=l FAkAt
of et E& st B FAFAT B9 R A= FET fuko|ehal A

WS i

AAel el FAAA ot ZAsle] 2fe]7} 9Tt FET WelE Algh4 o
A5 FAfA ] 227} FETE fukaitte 4S5 %
ARl Al Bl e 4= Qlom, FET W91E WA i 4
AL PAksh=d] dAT AT e F onR £
Uk Z12]3L FET MI91E A o= s 45
obuzt 4] HAE Fash) BT = FARAC] st = Wlg,
g AAIA B Ao oA} S aLgfste] FETE AHshal glrh20

I 34 - 34 d-$9] )&

FET #e7]E3 d-dste] S48 FAAEE A48 B = lFAate] A
sk 7] BE, A D AV AR A nxpE A 2 on|xe) A, Ao =
of At} ARQtell whet Ge] A" oA 7} AN, ThE-9] FET 74 845 11838t
of Bl FARLAES inlely] g A 3E nhelehs Zo] dasith

18) Inmaris Perestroika Sailing Maritime Services GmbH and others v. Ukraine, ICSID Case No.
ARB/08/8, Award, March 1, 2012.

FHE oplEl & FANYY - 279G &), FAFAHG Y} ISDS, H=stEAE, 2012
pp. 164-165.

20) WE, AL Z7k2431SD) A BAEA, 2014, p. 170.

19

~
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Q)= QI FARALe] A 7t Bawrolok gt FATA| o] o] H gk &
St 1t}2D) Gold Reserve v. Venezuela A2 <A
Fo e ERpate] At 7ol Hagkolok b A o= B I |
Aol EAlebH, AH ] AR5 Akl Aokl FA T 1Y BERE &)

FApALL] ow gk 7|7 Aakal Al AoRE QGRS o AT T8
th ol F ARl Al Vg o 2= sk 7|t A HE A a T4}
Z SAIAQ] Fefolut NS e
23 o=l TZV}J A 7| A}l Duke Energy v. Ecuador A}
o] FAAAF= FAGAl =l FAAke] At 7= ghe] Aolojof &b,
ddatr] feiA e FAE Bk FARAT ] BE S-S algsteof st

ol= = AFApALe] 7ot A#AA 7L Qlofof ghrhar A TH2)

5’43 1F2 2 7F T2 aloll 7hA = A B AR A S o] P el Adl
72 B wofof gt} o= A7 FAtet pasto] LA7E = ), TR Ao
A2 FAGA o= OE FAE o] W

FAAe] FARte] £ ob 39S Aol

o
o,
—{0
o
do
T,
(o
-
ox
it
—i>

—|—’

A ood do O O 24 g

2
i

rir
E mi

S T
T AR g A WAN AFARANT b T § YES T4 A
BE AR YA Sl=AREAA N A Fabe] AT o A ST A

nhd sl Frojof gt

FET 9|9k o5 AdA] o] =l Fapate] st 7|t eh 92 9138 FA 4|
o] A AL FA elEofo shenl, o= o] TS Fate] o] FolA]
oF gt} =, FET 919k o=l Fakabe] At 7o} FabwA=9] &8545
A A ] vy TS Sate] daslofF Shtl. Continental Casualty v: Argentina
AR 9] SATA = v 5ol 2 FEIL BITA O 9=l A12e] Fx15 $)3k WA
o] et o] BAIHASAZE o] ol & FAHTA|To] g WHE A

21) Hassan Awdi, Enterprise Business Consultants, Inc. and Alfa El Corporation v. Romania, ICSID
Case No. ARB/10/13, Award, March 2, 2015.

22) Gold Reserve Inc. v. Bolivarian Republic of Veneziela, ICSID Case No. ARB(AF)/09/1, Award,
September 22, 2014.

23) Metalpar SA and Buen Aire SA v. Argentine Republic, ICSID Case No. ARB/03/5, Award,
June 6, 2008.

24) Duke Energy Electroquil Partners and Electroquil SA v. Republic of Ecuador, ICSID Case No.
ARB/04/19, Award, August 18, 2008.
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tjo

Agrehs AL FelA oA ekl BAIEFAT29

o= QUFA A ] AR 7 v Ho ok ¢ 3}04 F 58 Axo] HA™ Fe]
FA-A =r2] $ A Al (legal framework)—% otk = F AR Al S HA]
= FAHTAI= ] HAA 7 WEkA] o Vﬁt aE fAE Aolghs o= elFAk
Zke] 7= gl ow g ﬂ/\EH:‘ o] F:t WAde] AgFolrt20 et
FARA =] FAIZQl gk Fato] el A ALl Al 1Rk VU E A g
8-Fol= FET SIwk o 57k &A1 5 itk

2. MRHER} 3 AHHIE

EAGATE e £AF AT B AW Ao] werol s, AYARE )
A% AT A by, oF 2N 2T AL R S YA 4
AT AAE Eajo] o)

B9 B ol SIu, SIFATARE FARAT Rl g A A7
of wel th-E wg Aesk Qom, WA Aol FET 9ol F 5 9

]
Swisslion v. Macedonia A1) T A F= FET A& FATA] 0] = FA}
A2 Al wet -2 o) -2t 6?‘1‘*1 w ARl FATA S 9=
FAANAl Alobd A%t Fog FAHAE WS AAFOoEA AP A
o2 ARson® FET $utel aigatrtir #a 3 t}28)
AFH 71 5-(denial of justice)t= TR To] &SI EA A O A kg AbE A
Aok As wopsd FEeiA 2% }E A, AR, FAEE A
W3] ofejH o WE AEste= A, APHEAT] skt Fol St ol# g A}
A= FET $I9H8 7/43}.29) Jan de Nul v. Egypt A9 T A 9H4 5= FET
gk 7o) Boy|Ee BAE adAat A AP ARIL QIdEA o H| 0] A
Holof 3}i= uf, B Ao A FAS-A] 7] 9= Aapate] APH AR @ A Al

O:
ﬂl.l.,

:
1_4

A

do0 % of o

b

25) Continental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, Award, September
5, 2008.

26) Mamidoil Jetoil Greek Petroleum Products Societe Anonyme S.A v. Republic of Albania, 1ICSID
Case No. ARB/11/24, Award, March 30, 2015.

27) AaRe] ngst AR Al FARGEe] ARz g Fu.

28) Swisslion DOO Skopje v. The Former Yugoslav Republic of Macedonia, ICSID Case No. ARB/
09/16, Award, July 6, 2012.

29) Dan Cake (Portugal) SA v. Hungary, ICSID Case No. ARB/12/9, Pending, July 22, 2016.



ZHEXEMM 2 - 2 fR0f 26t ICSID SAHAR| H7 203

APAZ Rl B Bek Al SFEThal HATSHITE30) Saipem v. Bangladesh A}ﬂ oA F2F
F25F Hgdo]l WA o] Foj7l ICC TARAL FER A3 P9 FAFA T
o] APHA -2 FET Siubolehs =l Faiate] +43} #aste] FARFT = F
Aol g9 deddo® TAN A5 TR S 5 H o
B3 Fekarggeh AMxs %’4‘%}923‘@ A8k A3 BIVAC v, Paraguay A2
o] FART= FAFATE FAA AgS PASHA okar, AlokellA FHeld
Ao o3| o]87 O}Ui FETE $IWhabA] ergtrhar dAlskoitts2)

AP AR $8F FET 916t o3 AekA] BxX-5-2]509] sty AAE 7502
& HAA L] oFeHl F-go] AMEA N A S FIL o] FolAY Ao F
e ¥7] % 3t Bosh v, Ukraine A219] A8 = FAA = el 497}
FETE ksl 9] o= SR FARA = ol Aol &4 =7}¢]
of -9} o] W& FAl7]el At eE A8kl =t ukel AR =, el dnt
LHRL 1Al B9 FAFATH] W& FAFA T W] 489 Uil
AP H o A-Ed=AE agfstolof sk nl, HFdAo] tajARt 71dH S
AAsh= FAHTAT o] W83t o] 5 &3 o] AlA T|ES e AL
ofyetdA TSl FETS 917k ‘Eé%lﬁ}i HA18HATE3Y) Flughaten v.
Venezuela A2 S A A K= FET St7]= $9] 3ol AAHAR FA]= =4
el ditoln, S)=IEAAE sk Sl AP A= et sk
of sk wl, B ARS] BE 4SS 1T W FAAIT ] AP R A
I AA B3T3

=

3. Ry
14 (transparency)= &= 1 FAFALe] b} A she] TR =] WA A7}
g etetar, QAT Al TS v A= FAFA Y] BE 97 1 HAA

30) Jan de Nul NV. and Dredging International N.V. v. Arab Republic of Egypt, ICSID Case No.
ARB/04/13, Award, November 6, 2008.

31) Saijpem Sp.A v. People’s Republic of Bangladesh, 1CSID Case No. ARB/05/7, Award, June 30, 2009.

32) Bureau Veritas, Inspection, Valuation, Assessment and Control, BIVAC BV, v. Republic of Paraguay,
ICSID Case No. ARB/07/9, Concluded, August 7, 2014.

33) Bosh International, Inc. and B&P, LTD Forejgn Investments Enterprise v. Ukraine, ICSID Case
No. ARB/08/11, Award, October 25, 2012.

34) Flughafen Zirich AG. and Gestion e Ingenieria IDC SA v. Bolivarian Republic of Venezuela,
ICSID Case No. ARB/10/19, Award, November 18, 2014.
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g, ALk, 44, 42t 5& 3/0ske ALE ol =l FAA}

2o} B EE= W
Al AZ7HeAS FAF 2R Fxlo oS HAS 4= glon, Fx{AE
=43 %tﬂ Ego] H7|E gt ol9} #Hste] 3 HeE AHRW LGLE v

WL FETE AR AFAFAN A REAS
e N M S

Foge T FelHel /Y wEs WA Balo] ek AurHo
2 244 594e 5 o}oq SITTAA ] A 7|e) w57} ol FoiAle. T4
FAT A9 ATAFAL] T pAsel BEe WAL, Auy 9
51 R o] Fof M e Webd FAGATE AFARAR A T4
o =

ZbsA e gl TAsh BS WEO 4AEL AFATAAG] F
3 AA@ 4 Al stelok & )57k glom, oes £y ol Aold P FET

s THE F Aok

W

4. HIXIEY A H[X[2M

Gl A AApel ek TR =] A9k AP A olaL Ao Aol irii o] =
FET ¢jutel sidad 4 9lvh3n 2 A (discrimination) ] 1 F A4S 2 8=
FARTA o] kA Q1 g 9lolm, 2]/ (arbitrariness) & AR ol el el 1
sh7ln s fAdolu Aol AR HIA Akl o Al o3®)

23 glste] WS AT W, Desert Line v Yemen A9 FA1 W45
FAHA=l AR ] e 8k fan, Akl idehs welE 9=e
FAAA A gefstEs (dehE ezt s Snk-odl BIT A3z29] Apd = o]
ARl 2AE opA Fofok vk tAel fulE B FETE fINHhvhal sha
3} Toto v. Lebanon A730] S AR T-= FAA =2 A el 7|24l =

—

H r

A

35) Peter Muchlinski & Federico Ortino & Christoph Schrever, 7he Oxford Handbook of International
Investment Law; Oxford University Press, 2008, pp. 625~628.

36) LG&E Energy Corp, LG&E Capital Corp. and LGKE International Inc. v. Argentine Republic,
ICSID Case No. ARB/02/1, Award, July 25, 2007.

37) UNCTAD, “FAIR AND EQUITABLE TREATMENT” (UNCTAD Series on Issues in International
Investment Agreements IT), UMTED NATIONS New York and Geneva, 2012, p. 31.

38) Occidental Petroleum Corporation and Occidental Exploration and Production Conpany v. Republic
of Ecuador, ICSID Case No. ARB/06/11, Award, October 5, 2012.

39) Desert Line Projects LLC v. Republic of Yemen, ICSID Case No. ARB/05/17, Award, February
6, 2008.
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A% AUA R WS 2% Faix S @ FETS Jue Aow % 4 %i
e AR R o] 24 D gl A WA o)A §

B 2R ARLS RAAV} UZHA A1) FET SIo] oRiehan
]8T4

Aol 7t Bste] delE AH W, RDC v Guatemala A1 2] A B4 5=
A7F A FAA=] 9= = AT AR AF Y oFS 9velelaL,
ol &l Mmul o} ]S B2usly B3 A3 Zolgta A THAD TECO v,
Guatermala A1) ZA) A 5= FET Yyt o 5 AohA] BAl8 F4-Gx3-9] 9
7F B o2 Ao A1 B A=ATE Fag 7ol WA st

FET®] 74841 2p8/82 =rl} Q)= fxpakE 2P shA] ool ghrhe=
ofmEEnt ofe} =l FAAE Fhol| = E§e]gh 2P o] glojof gtk A7
Egels Vg o8 Holok gtk Ao AdS ARk o]t A glo] =Tkt
NAl FaE Yol FAFATY oAl A1, FAHTA| = o] 24| 7F 2]
ARl qeleks AS dFahe Aol A4 Foh AR Ao FAEH-C
3ol whe}k FETO| 78 4% HEYY| % 8L, FET9= Bz Warlt9- ¢
o 2 AR E Ftha)

Qir%ﬂ

5. Alo|AJAl

21914 2 (good faith)> =AW o] Ak 2] o7 A Per o] o o]t} 44
& AFol wel FAAT T A= G o F-5 A o Ws)
OM St e FAREH= FETOl Ao d Aol iAlE]o] d5-& ATty

40) Toto Costruzioni Generali Sp.A v. Republic of Lebanon, ICSID Case No. ARB/07/12, Award, June
7, 2012.

41) EARAFE FA-G2] 0] CAFTA A10.5%] utstdvia sxskd e, 5 %3-S FET
& Xgehe Hav)eEulS-ol N Railroad Development Corporation v. Republic of Guaternala,
ICSID Case No. ARB/07/23, Award, June 29, 2012).

42) TECO Guatenala Holdings, LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Award,
December 19, 2013.
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Case No. ARB/01/12, Award, July 14, 2006).

44) Rudolf Dolzer and Christoph Schreuver, op. cit. (2= 10), pp. 156~157.

45) Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, Award, July 14, 2006.
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/2, Award, May 29, 2003.

47) Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award, April
30, 2004.
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A A ATHADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award,
January 9, 2003).

49) Roland Kliger, Fair and Equitable Treatment’ in International Investment Law; Cambridge
University Press, 2011, p. 165.

50) Zeluh FET $1wh ol shobl RARAT) Aolgo] 2ad 7zolehua elRelRAn
o] 4R 7t wejr]Ee] ohdeta #AIE Akl UTHTECO Guatennla Holdings, LLC
V. Republic of Guatenmla, ICSID Case No. ARB/10/23, Award, December 19, 2013).
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51) loan Micula, Viorel Micula and others v. Rommania, ICSID Case No. ARB/05/20, Award, December
11, 2013.

52) Impregilo Sp.A v. Argentine Republic, ICSID Case No. ARB/07/17, Award, June 21, 2011.

53) Electrabel SA v. Hungary, ICSID Case No. ARB/07/19, Pending, December 10, 2014.

54) David Minnotte and Robert Lewis v. Republic of Poland, ICSID Case No. ARB(AF)/10/1, Award,
May 16, 2014.

55) Joseph C. Lemire v. Ukraine, ICSID Case No. ARBJ06/18, Award, March 28, 2011.

56) Perenco Ecuador Limited v. Republic of Ecuador, ICSID Case No. ARBJ/08/6, Pending, July 6,
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AES v. Hungary 757
MHA 20074 8& 13¢ £t5 el 20104 9& 23¢
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HHZA Energy Charter Treaty (0|t ECT)58)
SAHEY 20074 11¢ 20¢ 74
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HAA =R om, & Holl A At Q= =L 7t ’\Jé FA 0 2 7‘”1-‘:4 AT 1
3 Il = 2004 EUC 71891 AL, 20054 ¥
=0l H=3 o] Aar k= H|Fo| Xﬂﬂﬂ”ﬂ/ﬂ JVL’“;? éo]oﬂﬂl A&
o)) 1

< Huo] FAte] =ofo] Ui roruw Yol g 7.1%= AR S 876
AT} 1Lt ol F 34l ﬂ%ﬂr ARlol 4xtE Y 35S st ot drhE el
S =35 B3, ol A= o8] 20061 39 AHMUE ANkl 7A AL

NAE TA A BT

2) BARte] 742

(1) AN =4
£60) 7417 =e] 2001 el E A
ARA - HEH FRGA S AlFer| R &t

57) AES Summit Generation Limited and AES-Tisza Eronii Kfi. v. Hungary, ICSID Case No. ARB/07/22,
Award, September 23, 2010.

58) ECTE olux 3 gdxefo 1991d 6€ollA] 19941d 129 Alolo] fido] o]Fojxom, oy
A Fofll M FARSE 915 thapzofolt),

59) IS T W AlAES 200613 20070l 22k TSI OH, A3 At Al 114
VAE FHs7|Z & Al WAE o] gigith

60) AN Fo] Ast] A AES Summit 3|Ake} o] AL 9%9] A ES BG4}
I A= F7F] F49] AES Tisza 3)AF°]THAES Summit Generation Limited (British), AES-
Tisza Eromii Kft. (Hungarian)).
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ABSTRACT

A Study on the ICSID Arbitration Cases for Fair and

Equitable Treatment under International Investment Disputes
- Focusing on the Protection of the Investor’'s Legitimate Expectations -

Ji-Hyeon HWANG

In determining the content of the FET standard, the tribunals stated
protection of investor’s legitimate expectations, due process and denial of
justice, transparency, discrimination and arbitrariness, good faith, etc. The
most major elements of the FET standard is the protection of the investor's
legitimate and reasonable expectations.

It is necessary to consider whether it is possible to what the expectations of
investors are protected as legitimate and it is formed under any circumstances.
If host state frustrate investor's legitimate expectations, it found a breach of
the FET. The host state’s specific assurance may reinforce investor's
expectations, but such explicit statement is not always necessary.

The host state must preserve a stable environment for investments. However,
It must not be understood as the inalterability of the host state’s legal framework.
It implies that the host state’s subsequent changes should be made consistently
and predictably. The host state is entitled to exercise a reasonable regulatory
authority to respond to changing circumstances in the public purpose.

Therefore, whether the violation FET shall be determined through a balanced
against the investor's legitimate expectations and the host state’s reasonable
regulatory exercise in the public interest. And investor should keep in mind that
the principle of proportionality is applied unless host state provides
stabilization clause or similar commitments to investor. Also host state should
establish the basis of an argument about reasonable regulatory authority for
public interest.

Keywords : Fair and Equitable Treatment, International Investment Disputes,
Minimum Standard of Treatment, BIT, ICSID



