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TAFER 8 B2 vjEs WA =03 91
Aol B gE k= Aol A Jide] B ast
© TAU7F G AT AT oo, YA HEL YIS} 235
HEL 3| (o]t ‘F= HEAS et drhe 8 2 A9 9AaS sHsH
AR oz 20121 AW AR E(22A]- 3 A])H(Consumer  Insurance  (Disclosure
Representation) Act 2012)& A|Aste] AHAIR Y oA 7|E] iAo FE
A3kt o] % o HEAN DS = 7|9 FAolME 1A 5 WA st
20123 AHEH MBS A FS)aL, 2014300 = 1R 9 F-9f BA A FA| oS
Fol 37t A o] (duty of presentation of risk, ©]3} ‘34 Arg e e} shrh
= giAehs BEHERhH 2 ol dstr] 913 Baxelst 20149 B e} g
thEo wlAstth & Heh2 20169 8Y 12U 5-E 2015 X3 H(Insurance Act
2015, o]} ‘B ol drhom waH ofgo|r}

S, Evete] AS dEE SANSE sk 2 iR ok e] dE] A}
9, o volrk tiH e x| o ef ste] Gl FM ] s R
= FaESH st orm R Aok R A= 2 =dE B

Ho (M L ome

ﬁzirﬂé

8
=

el Alol-AgAsfor & ofF-E Hesi, wA e RARAIEA = HEAk A4
A AEPATE B i) FErshs o Folth A, 2005 Fo s wEEA)
Sty stel 2] Al28A Al23, d=alstsl, 2006, p. 357.

3) o]44 ﬂ?fﬂl olat, f “%303%%1 1999&%'—1 AuUelA H82 Byl Ut A4S N
Alatdar ofel whek g5 WellA] G 1 ¥

‘:O 1:10“

g5 7}Xl7l sl = HTJ el 2 =

20151 FFREFNE 1A A 2o EH %’ AP

3], 2016, p. 44.

2012 AW ARF(AA - FADHE A el gk A

A aA QT A9l 2012 28] AR F (3] - F Al

e, 2014 R

5) The Law Commission and the Scottish Law Commission(The Consultation Paper No.204; The
Discussion Paper No.155), Insurance Contract Law: The Business Insured’s Duty of Disclosure
and the Law of Warranties, 2012.

6) The Law Commission and the Scottish Law Commission(The Law Com No.353; Scot Law Com
No.238), Insurance Contract Law: Business Disclosure; Warranties; Insurers’ Remedies for
Fraudulent Claims; and Late Payment, 2014.
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S M ot e AAse i an A8 o4 delele sha, S 4
Aesizst 2ol mASF gk oF dEiE LI vl AL Wrtslolo} s Ae
ohets wAste] Ao} welste] g GHel FraA AEBE PASHAL 42
d, ~sebe AR Ey Bl Sush AP, BEWAT AR AL, FFRGU,

2010. p. 171.
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= Avnsle @,
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VN EGAR= Bk AA Aol Apalo] har 9l T3t ALY
Aok skl gAY A’ A1), T 87k Aol
55 MY 189S skt glo] oL el GFS vIA= AP ojnlE
CHEl gAY A8 A2, o714 A3 Bgdate] atd =
TR HPAe] T o] ofel, BgAel A
7F 7= AR s 94131 FOR9) g, ofuf gk Abelo] Al e B}
V&= A=A oAFs G A FHA ARl et 9FH 7] (mere
influence test) ol <] ghtt. %J‘& FFH 71l ofehd EdAR= o
g R Byls A B A9 Qe o ol NkEAl G@ks v Aolgkal
ddeE §la, 9d A5 BRI} doTed g2 g5

AER UL thelwl Sarhio meby 3w AR} Arjaiele] 45
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[e)

o rXL

_I

8) S FEANY A o) v B BN ax|oe] WA #d APATEE oA,
AA = W8Y, “Evaluating the Potential Legal Impact of the Insurance Act 2015: Focusmg
on the C?zazzges of the Law Relating to Utmost Good Faith at the Pre-contractual Stage’, 3t= 3|
Weks| A A3 AlE, =aRiers], 2016, AdlE-A1E, “FIA GRS A N8 E
& 2l AAR: 2015 45 Insurance ActS S O.27, FAAFAT A69, oo et
3], 2016.; Shin, G. H., “A Study on Seeking an Alternative Approach to the Remedy for Breach
of Duty of Disclosure in English Marine Insurance Law”, The International Commerce & Law
Review Vol-No.24, The Korean Reserch Institute of International Commerce & Law 2004 5 ©]
Ak

9) Bennett, H., The Law of Marine Insurance, Oxford University Press, 2006, p. 109.
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ahol mA )

ol st} sieh AFE BHAke BHolA 2w RYw A
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% = h=4 pus
1ol G WA S Qs Fw Aust reE itk gy
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2. 71Qi 8ol 9lof mEixie] ZRB Atglol Chet XHF olAl

Y] B A= AFalo] of= AS ol Zlo] =2 (“he knows what he knows”14)) 3] K.
YAt FR A AAR D3 drhd ol Su A AAH 14 @ctual
knowledge)= T4 ¢tk 1R d] SR AN A18x% A1ES KA T g AL
ol tigk A QANE ofy g} 744 Q12 (constructive knowledge) = T 3kl
slo} TRAATL 23 AR AAR PA Rajiet AT A B Qe
Ao 7 7tFdt aev g RERLY] o]# 3 =42 21418 AB|AR o] oy 7]
AR oA @%E}Eilsw ZIAE A FRste] 71 tigol At SR
A e] Fa) 3 T dofol 3 Fadh AR V1Yol ¥ 9l Aow BoGEhd
B A18% A|1d A2E).

a9 25 7I]o] HRbekal thgstd
FRHAC 7] e] =A4A oAls I

%
Eb3E Zolx] o o] A7) 719 thEo|AF o] lo = 7]

10) AAF B FLE ARRIA ool Be 7 Bl W7 A FoRA DARA 9%
2 7] (decisive influence test), @571 $1% 7] (increased risk test) & @wh<=3h o ke
7] (mere influence test) S AAISHAl A7NSIHA ©edlh ek 7]o] R A A &g
&lt}al W3k}, Shin, G. H, op. cit, pp. 34~38.

11) Eggers, P. M., “The Past and Future Insurance Law: Good Faith and Warranties”, UCL Journal
of Law and Jurisprudence, Vol-No.1, 2012, p. 226.

12) Life Association of Scotland v Foster (1873) 11 M. 351.

13) Hooper v Royal London General Insurance Co Ltd 1993 S.C.242.

14) PCW Syndicates v PCW Reinsurers [1996] 1 Lloyd’s Rep. 241.

15) Bird, J., Lynch, B. and Miles, S,, MacGillivray on Insurance Law; Sweet & Maxwell, 2015, p.
458.

16) 719R A P 44 QA4 JRFATL ] Ee el
Ibid. at p. 459.
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17) Proudfoot v Montefiore (1867) LR.2. Q.B. 511.

18) Blackburn, Low & Co v Haslam (1888) 21 Q. B. D. 144.

19) Sinner v New India Assurance [1995] LR.LR. 240.

20) The Law Commission and the Scottish Law Commission(The Law Com No.353; Scot Law Com
No.238), op. cit, p. 51.

21) Ibid. at p. 53.
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4. WEIxjo| EUX FR|SL

A A18% A1 A2+l ooty R PR} Ao FE fntstd
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y o
<
i
o

fu

22) HIH Casualty & General Insurance Ltd v Chase Manhattan Bank [2003] Lloyd’s Rep. 230.

23) Giirses, O, Marine Insurance Law; Routledge, 2015, p. 82.

24) Bennett, H., op. cit, p. 160.

25) Bird, J., Lynch, B. and Miles, S,, op. cit, p. 469.

26) Ibid. at p. 470.

27) The Law Commission and the Scottish Law Commission(The Law Com No.353; Scot Law Com
No.238), op. cit, p. 54.

28) Ibid. at p. 54.
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o o= wagasiel Al wel @798 4 7497 senior

29) Ibid at pp. 47~48.

30) bid at p. 73.

31) [1193] 1 Lloyd’s Rep. 496.

32) The Law Commission and the Scottish Law Commission(The Consultation Paper No.204; The
Discussion Paper No.155), p. 64.

33) Merkin, R. and Giirses, O.,, “The Insurance Act 2015 Rebalancing the Interests of Insurer and
Assured”, The Modern Law Review, Vol-No.78, 2015, p. 1011.
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34) The Law Commission and the Scottish Law Commission(The Law Com No.353; Scot Law Com
No.238), op. cit, p. 94.
35) = RPAGAAE ‘placing broker’g} ‘producing broker’ 7} %ZH‘FSPT:HL A= Z B Ao}
BT 7H7il°¥—°‘ ARG RATNAES Wape FA= Ao} tEjdlemy WAt Bels
2 9 Qg AqHE 9 }—‘ A5 @it} B8 N1e] placing brokere} producing broker
E TEE = 7]-ZL T o)frE ZEo|ZLloyds)el T I v HPFNIL ZRo|=e] 5=
A B Iololof d, TR ST HHFIN0] ol 55 W
o ASIF EAE] AESITHeIE Hol, MU 4 oo AAT B TuA}
AEshe 2SR 3, placing brokere 0] 55 HEF/I10] obd A9t wrh.
3, g tkeris IERAG A RS S gooe e Aol o
glolomAe] 95 AT = A=A7E EAlE =, HEDS] = BERe] vz
A] producing broker™= ¥ H.§z}e] Ujglo® HI ‘D}. Eggets, P. M, op. cit, p. 229.
36) Manitest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] Lloyd’s Rep.
389.
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upeha] 3] A7} o] 20} ‘data dumping’ S 53 Uit JHE Al

= BRI A3 AQF ()=o) Wetel A IR PA7E ST Aol FE o] st

37) Bird, J., Lynch, B. and Miles, S., op. cit, pp. 582~583.

38) The Law Commission and the Scottish Law Commission(The Law Com No.353; Scot Law Com
No.238), op. cit, p. 76.

39) Ibid

40) Bird, J., Lynch, B. and Miles, S,, op. cit, p. 577.
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41) The Law Commission and the Scottish Law Commission(The Law Com No.353; Scot Law Com
No.238), op. cit, p. 77.

42) Ibid. at p. 78.

43) Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1995] 1 A.C. 501 at 549.

44) B@H sl R ] FAT A= nx| oo} RARACE NHEH R wes)
T o] o}t o]5S AvH o w uHske oyt dtk Has- /\17432 A=, p. 412,

45) Eggers, P. M., op. cit, p. 233~234.
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46) Merkin, R. and Giirses, O., op. cit, pp. 1010~1011.

47) Bird, J., Lynch, B. and Miles, S,, op. cit, pp. 585~586.

48) The Law Commission and the Scottish Law Commission(The Law Com No.353; Scot Law Com
No.238), op. cit, p. 121.
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ABSTRACT

A Study on the Alteration in Duty of Disclosure in the
Marine Insurance Act 1906

Chan—-Young KIM

In the UK, the legal principle for the duty of disclosure established in Carter
v Boehm case was codified in the Marine Insurance Act 1906(‘"MIA"). The duty
of disclosure under the MIA is the pre-contractual duty by the insured and
therefore, the insured should disclose the every material circumstance that
would influence a prudent insurer’s judgement. If the insured violates the duty
of disclosure, the insurer is entitled to avoid the insurance contract, regardless
of whether there was the deliberate or reckless breach, which is unfavorable
to the insured. The Law Commission reviewed the duty of disclosure under the
MIA in detail and provided the Insurance Act 2015 for the purpose of enhancing
the interests of the insured. The Insurance Act 2015(‘Act’), while the basic legal
structure of the duty of disclosure under the MIA still remains, amends it in
respect of non-consumer insurance and furthermore, integrate the duty of
disclosure and the duty not to misrepresent into the duty of fair presentation
of risk. And according to the Act, the insurer is required to more actively
communicate with the insured before entering the contract with the result that,
if the insured fails to disclose the material circumstance but provides the
sufficient information to put the insurer on notice, the insurer should further
inquire for the purpose of the insured's revealing the material circumstance.
In addition, the Act details the insured's constructive knowledge of material
circumstance by reviewing the current case law and introduces a new system
for the insurer’s proportionate remedy against the insured's breach of the duty
of fair presentation of risk.

Keywords : The Marine Insurance Act 1906, The Insurance Act 2015, Duty of
Disclosure, Duty of Fair Presentation of Risk, Material Circumstance



