39

SlodAlI04TL =282l 2016, 05, 02,
A0z AAIIZSl 2016, 05, 26,
2016, 5. pp, 3065, HRHERS! 2016, 05, 27.

71440 glon S AAe) &3}
- 9% g FHOB -

o] % A

= H = —
Y e o X

FHO| : Bl Aok, SUEE, oldE, BAN

WEP9Ie] FARL o
& Apol 923 B

Azlo] g WEBSE

APEAIE sHAA 1 gE o] A, A o] B4
A5 ZZ(condition)o]2FaL sk $-7] HHof wp=H A
Z710] AFE W=5E 1 5ol AVA Ha, sAx=
Aol S HER = 2ol AHE W2FY 1L g9s 94 "tk o|¢} FrAlet
Al Gu]HAF A8 27 (condition precedent)> Z712] AH 2 7|Ed S EA] ek

d RS A EA FAYA )= AC R, T3 %7 (condition subsequent)S 712 A

FU

Nt

3} Z15, E-Mail : cjaelaw@daum.net
WE2) kAl 2011, p. 463.
A1472 A1k WA A28k
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FHell wet 71E2] oJF-5 WAATIAY AT = Aer ofsfdrt o] Hlel=
239 THE gERUY 2300] A FAAEE] vl Aok ghejE uiel
whet 1 o= vph Adddvhs A2 A oz Fdsith

dnbz oz I gAA el A Ad Aol o7k S BAT o AAl= AL

= Aol
BohE AFE FIHOE MNS 5sAL AkY Eade 3T Ve
Atk AA %A Fe daze] Bl wE SA5 A 20 4R
AFo] Aurel st Sy pae] WA Jloln, Az e FYan
o NZkoR W PAE o] §AA] 1 EE S FASAL Ak AuS

Ackel B4 ek AFF A7 7ok WA E AN 4D & ek
A §AAGAA §HAT SHEE A3l

7
T AN
Ak Z A (condition) Yo & W= Ao} it F
4
O

o2 W& Adrr EAg) 249 A Sl 84 = Y7 Aleke] 24
A gutolu} AbA A o] A A dFslE Ao Ty = wlo] dste] 1 g3
SHAA 219Nt FAEA FH e
HE o9} e A7 EAAA oA SXFE Ao B 3= st Ao
M o] gt AJZhS AFE BH o= TeH Stk o] & fd e =&9 21
o] = A E A5t 1 9v|E 1| Botr) Eao] Ao 2= gyl
A g A FAo B o]Z2AFTE FAlo]l H EAT WS Algsich
H FA ek A, Agee SARAEe] AH 4~ #sk A
Holgh= FAR AFE st ol SARAA & JAARAY =88 F
2 O Yt 1YY S48 AEY AT Auks]apd @k A& Adgtst
vl gloy Hus 1AM HAAHE T4 o7 uzedvh= HolA o
Eo ool7h gk @AEOE SAAF Surel w2 B AckaAel BE A
9l WE-S ATe v Bas S48 dAeEs e WA Ak
A p i ol olog Fe ¢ glvh BE AL 471t ol R
5% AT ofol, A7I&AA kel A Mutsl x| dAle] Bt ol 2n} 1y
3) dlAu, 270 & AHe WAL Ygow = AT2AY BHAL YLow = 1T
27, 279 AR7) GARRe] AWE oAl o]EshE fo|RT ¥R ¥ v xT,
ARHow Ao R gHo] AAFA K= 7PEERA To] AthATT AL, 9
A, p. 467).
4) BHY, “gARAEY AP 2o B =AY - hEY 2014 12 11. A3 201261119443
A4, g3, 2016.4.
5) 294, “siAlgte] - fAF AEY BRAAS s AHEA AP, e 1977,
6) AAZ, “F=PAF FAA k] s A ko] B3 A, Sy ekE A AP A1FE, =)
ws}3], 2010.
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A2 AT vl Qe o) Auta4E FHACR GRL ok Ao

A A5 o) 9lel] Aaelolel] ek Ealulae FHAOE AR Lilel Aol

2 wolth nhqvon ASENS I SHALIN] B2 olg 1A A
A

2E %+ 92 Aol

A AFFLFAA Q3] FAFS FHFL A= GF00lehs Fb
sl e- 5ol 2 slajolehs Sl A LaolA e 249 Al S
oSl gTAes AelE 49 e F  drkn AgE o} TaS 2
A7t A SOz ol e AT i Seve eI Ee] A
g QFS AREA Pelsh o) A steshizv] veshint mgo] B
9712 Jfe) 2t

1. The Astral?) &z

1) A HA|12)
ARQEe] &A@ A= ARt A A (] 3 A]) 9 AdHt Astraoll o $F 53 7H9]
A7 A °FS 20084 10Y 62

7) R, “A7)EAA T olBETol HT Sea AngelS ARAY] e EA7, FHAFAT Al

&
r
£
i
oL
N
ofo
r>'
L
12
2

|14 durslgzatat gl A g B A5, fREFAT Al

o) WalE, “daa Sk el niE T, AAIAT A26A 35, BaAeE,
2014.

10) 53] aidr3 Fopll A feivet Autsee WA RS A4 o d=98E F7HeR
ato] epgshs 497k ther SATTHAHLAE, SdH AT, WAL 2016, p. 185).

11) Kuwait Rocks Co v AMN Bulkcarriers Inc (The “Astra”) English Commercial Court: [2013]
EWHC 865 (Comm): 18 April 2013, Case No: 2012 FOLIO 640. THE HIGH COURT OF
JUSTICE QUEEN’S BENCH DIVISION COMMERCIAL COURT (Date: 18/04/2013). ©]3}ol A
= {FEF3| “The Astra”2 A 372 &

12) ¥ ARATAIE AT e AME#AE AL BEE AEE FHeE Qokst Aol

13) &A1 A oA AEHE FEA A 02 A New York Produce Exchangeoll A 1913 d A&
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d

lzi} 28,600E-°]%loH, &-42}= 30
Ak zAd FA 2 HE}H

5

|

o} E} w710k 1o o] g

gk 8424 et whet ARk 2000 79 7Y 84S A =

H(addendmn No.)Z ZA3HA fth o] F-&A kAo w2 &4 5= 20091
% o

7

H-E] 2010 7€ 7L7HA] @A A o= SFFE 1S 21,500 ANetstaL, &5
ﬁ*ﬁH AR Qlel SAA ool AR s = A SAlAs iAol o
3 2 841713 Fete] ol o mA Astraw o] Sl B AGTHA N Fx
Alekgelol 5w w3} 28,600 7Fo] e 2By 2 3Ht) 2010 3Y &
AR e 8 79 o FlE RalokAe] WA FoR $HRE A
Ao AU MFE olF ARagirh 20109 7€e] HAF S4AE E o)

A SHES Q3 sFHEA Ao A AT ATk

AT g g AF e tia) 2010 8Y 39 &AAE A7 F LR
79 395E 7¥ 169 Atole] 845 1|3} 568,788.558 S Al HstAA] ol& o]z}
A EAAFRAS FA57] 93 59 (goodwill)e] FAIUS HAIEHALE o]
el AFe UR] A S48 18} 858,000 AHS e on &A=
oo &34 ofyslal, A AT g Auks ggeta AEAE TR
t}. 2010 9 34 A d Akl ois] = A3Aket F7)8A Ak A4

st oW &5 E 79 Mg 17,5005 ©] Ut

2) Al 34
’ﬂ_-zr—t‘ LA A ol whE} AukS 343k 2010\ 8Y 4AFH Tx SAA kY] F

Q1 20134 11€ 9U7FAe] UAo]%(loss of bargain)oll wE Es|= w3t
13,109,977%9] A& Atk ol s A7 Ealmdd = 4] &4
5 FAFR) el Aleke] 22 fdtolg} 3 4 9lem g ol 21

f=ie)
3

(condition)

G718 AAIAE welet o] % P WMo MAS AX dAl= 19469 MHAAE ol
OIﬁEl ATHEHEA], “FEZRFA A7 8AAFA(1993)9] T A Fstelr, SiAY
AT A7P 15, AP, 1995, p. 7).

14) 2" B}t 2 (Lehman Brothers)= 20074 EA7 w3 RE2714 sl W B Zeke)
R7A AR 2008 99 RIS & IS 49] PR 2 omA, o -8—63«1 }
A 2R F89A71E sk =k EA4: el A AwlF gy Beie 2~
[Lehman Brothers] (34 74 A1-8-JAMH, $Har 4 A AT/ -4 THA).

B
F-{N

Of
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) wk op e}, S ARy B Al 2F9] Brepudiatory breach)ll 3 dgt=
Tl vers F Aolqltt o]yt AFo FL FA| A7 AAR @ed]
ArkE 3lrste] o &Rt §AAIRE Al dshe Ao R = A5 &3t
sl A2 7§tk Al 71ds Aot

oo tal &A= ARQEe] MR F-AS AR} xdfntel adelA] o
v 2 AFe] Sl ATt ks 3 AR RA e SRR T H
7} Al gtE|ofof gtthar FAetTh ek SR FEA kA &Rt o &
oS Yo m A o] AaH e Aol AF7E Al dAolos H4E
T JEE AT Y82 P (penalty)ol] slF3tm= 128t jtol&= Fagtal F
skt

3) FARAL 25

Apetel FAA o] BAWE o}

A, Y=ol W2 A SHEE AwotA] &S P9 Aok =1
(condition)2] YHto = ﬁHHE]X] 9}—‘; Ao o

=74, 8] ool o7 &4 S
o didolole] ujds &AdAtel 71] ?% T UAEE AT FEA R RS
Qepdol sigalA] gkom g fFsitt

AA, 2009 6904 20106 7€ Alolel AT
A A7 A 1 AA7IEe] el Bg e wetd A5
= vle} o] Aeke] o] 3 A A (renunciation)ol] | F3HA] FETh B2 1213k
Zpo]l g7 A7} Al Al B Hunease) S o o] A
o7 ZQ3 ouE /A= Folgtn B £= 9

JlA, 2010 7958 842744 AAH *V—Ji&ﬁl% Ao ) Az AR

dlo
X3
iy
iy

32 G
o
o
i
%2
Y
-

M
N

AA= Tt AadAer] Bos 8RS FAE X7 QIld AR S
A 5 Sk webA] oleldk BA R AFAATE ool A wE EEA A
k] WH(repudiatory or renunciatory breach)oll 3l@gtth= A5 F4 EFESa,
SR M3l 12492,9668S ATl A W g o] gith
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HN[70H (2016, 5)

4) Y] A5

J= TAMI Aeozol whet ¢ TAFA thel S AH= W
aL, olel] el M2 vt 2ol dAsth

AA, SARAF7E AR AAS 2R (substantially) AlF Rkl 8T 3h=
A of kol tate] dekekA] AL, &8 o) & ool d Aol whE Aekeinte.
2 add Aol Bt S04 o F42 ol it

i

rio

of &2

i
ol

+3A

S, Apelel sk e sle47] FAI] SHAE SHE AFE AR
A Aoke] AT 1 A AFE G2 SAAT wrh ARG AR A2
& SAstE Adselor G S dlael SRS A8 AL A

H(penalty)oll 33514 of3)=
AR, (@) AREe] AloFA el whEm Azl Aol A7 Al THA o A
7F e B g R F A, (b) IREA S A Ak oA ARl I
Aleke] EAAQ aaxdka B 5 e A, (o) Aok HEellA
A3k f-of 7] 7H(grace period)S il
A A58 s u] £48

2 N ¥0 o i
ol

= od

—{o

o

>

Z:

NI 4
(A )

2. Spar Shipping!? EHA

1) A A 18)

Y 3L(Spar) = 2 ARQbel] 5sk 32 9] A8} SPAR DRACO, SPAR CAPELLA,
SPAR VEGA 2] A524] 201011 3¥ 59 812} Grand China Shipping(“GCS”)3} *
7] &AAA kS ATt Z47he] &Aool s Yl 842F GCSe] E3|AL
Grand China Logistics(GCL) 9} & A2 &5 #|5el et TR A kS 20101
349 259 AAsth NYPE(1993)°] A& & 71 &7 oF] m=w SPAR

15) BaelA 7=ste Hde dd e }OP% %‘%8& Fluxjjr*}«l PAF([2013] EWHC
865 (Comm)) Y99 &S A7} 2.9 K

16) The Arbitration Act 1996.

17) Spar Shipping AS v Grand China Logjstics Holding (Group) Co., Ltd English High Court: Queen’s Bench
Division Commercial Court: [2015] EWHC 718 (Comm): Popplewell J.: 18 March 2015, Case No. 2013
Folio 1084, THE HIGH COURT OF JUSTICE QUEEN'S BENCH DIVISION COMMERCIAL COURT
(Date: 18/03/2015). ©la}oll M= 7H2ks] “Spar Shlppmg o= AA|= g

18) & ARAlE HAT Uehd ARAAE Ixrt #dE AHE TAeZ 8okt Flo|th

il
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lA

oft

DRACOZ = A 3571]€ellA a1 3771€ 7F 47184 A S48+ 55
18} 16,5005 = 3+ ol F W (semi monthly) A153}7] = 31931 2010 5€ 3
2 2l ¥ 21t} SPAR CAPELLAZ 9} SPAR VEGAZ = A 5971 €A &1 6270
A7 Q7184 HHA S5 SHFE IS) 16,7505 2 9A] oF ol 7 HA A
Fah712 shla 2011 19 6¥ 3} 120 247} Q=)

20119 49 5-E GCS= 9] Aute] &4 5 AFS AASA i, dis &4
A7 AFiA 2 EF500 g8 Auhe-dEd (maritime lien)S PAFEFO.Z A WX
Rl %ﬁﬁﬁl ARWA ] T/ % sk rh A RF o] 3] v &5 o
AL, 2011 99 169 Y= GCLO thel] HHE AT o] 3L A3}
=3 %*d Al golu; TE AT o] def gk x1 o] HolA] efak iy 2011 9€
27 Al H ol Adrks 3]gstrlel ol 28l a, widE SR ] AFIt AeE)zt
FTE7MA 9] Yol (loss of bargain)®] A=< oH7] 9% FAEAE S
A2F GCSE= FAEA W& Fof] HAdHabdate| 2381 =9

&
a1, olo] uet FA= o] o)A XaE 4 QA HAUTH
A

[¢}

o
»

£ o

o] 4
of ojel 9 S47be] BEelel WAL GCLA| e A4l
T3 1718710l o] 2glt).

rulo
rlr
P
0}-)
o
N

Jolole] )5

2) e 74
Hae= B8 A okl SR A& 7 s detta e, 1
A Friete SAEAEY AAlE L Ao R o o] A
T 9l ool A e Alokeiubel] sttt Fgstitt ol s
GCLE &84S 4yk4<l ‘5574’0] ofve} 23 BHFo FNdESl
Hinnominate term)ol] &gk ol AFE7} Auke 343 A ok
o] % e (contractual option)= 63*?* AL B &XT wR|Fo] A%l
flutel] sl A of 7] wiitel, ¥are] g+
H AR MRt A= Ao AgkEofof s}
O] A [e]

al
1 0]0)e] N3 ATeke AL Rdan gae) 14

o
]

}

oF &L my I
| PN H
ool'

o
o

o
do
rlr
S
o
1
Ju)
i)
:
>y
)
N
A

X

Ry
Mzl 22

=

19) Aol 313 GALE L WA @ S Al slol A ol 4] A
BEQoRA Al 94 B H, ) EIE A QA LR D= A, (

g
~

Q57) 248l e AFATE 28T A o Aol kel BeE Ae
R 4 Sl HAAE oo AVIsrh SR oleld AHe B ERelA gt

FAI A7t slvkal o] Lare A =ol= frrs|® itk
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He1e] B

HOARRH] #ek e dde v 2

AR, 37 =i e s duE o Fr]8dA okl A5 A =
Z(condition) 0.2 H= Ade} 18X & As|r} EF EA 5= Ao ARolt)

SHAIRE ARQEe] Ak gl A A o® AR Aol 23l Y SR
= ok

oY o

N
il
=2
%0,
2
>
ol
>
oX,
o,
L
BN
2
r o
fo U
B
L)

> 1o
129

@ X
g
o 2
o I
— i
T e
&=
o fIr
Oox
e e
> %

0 TR o
=2

[e]

, Akl A A kol A thFAF Q] A7 HAIH ) o)zl Q)
AL st 2A0E AR Gt} B Aot & A
o] Z7A 9utolgls= Ao T3k WA A Q] ko] %3}k
A

2 o
L
12
i3
o)
rlr
oo

>
o

, A9 9K breach of the term)ol] 3|3 3h= o] F-E-0]3)
AR Al WA= Gl 2ol 7} STt 7|1k
15 S B3] BAE A AA TS GARFE Aol
Az o] Aol oA Arde] BE Aol oM Tag &
= gl Blolth oFelA &8 AT AAAEE o] ofe}t
o] Z7hd ¢l - %3k(innominate term)©|2}il & Zlojt}.

A, o] A7l A5 AAA T An gk 91uktrivial breach)oll tha] A 71A]
B o Folfj o 3hste] o Fold) o] mE Ld A A oF9] WH(repudiatory
or renunciatory breach)oll 3llGs= 7459 sUs aH}E ghobH o]= A o]
ol e =

op
X,

BT HOE o
N
o]
riu
Sl
>
N
)
o
N
(o]
o
[o
4>

N 3o o) o

oHAA, g 2 é(commeraal certainty)©] ZFHA §HARE AV FEo
2 o mA A Aol e el el AdEd s A5 ARt

= AL A ol dEe AT AT & Aotk W E SR A5 Ao
F/}% APERE EAEE 2 et Aigk et e Aused s ek
o] AdF7E Aol A ks AAd gl el Free B 550 EdE Hi
sk 1ol vkl st P, TRk Ao S22 A H M WhaskA
S = Aola FalA kel s v A7 FARAReE 2] FEHA stk

20) EaolA 7]Eshe WY Ak B2 ARES ©i$ Popplewell TAFS] FA7([2015] EWHC
718 (Comm)< 7|2 AA7F 1 W8-S 8.9 9 Aer 2dS WalErh



H718Moll AN M= HXQ Fut 47

e 53] A etk olHelA §HE AT AL £410]

&3 14
g gtk

&, GCSO] A5 A AA Tl Bato] WA A AR Folgh= AM 1 2A| 7}
Zul2 B2 Al ok WHrepudiation) S T 3HA] = LA, T X AMAAAE
A PS o g B9l Fel AR A3 Al A e ool del #Ek &
Sl =rhal & g 9o B R o] o] 37 A (renunciation) ol 3 gHtaL kst
Atk ool MU Aol wE EauidH A Ao gtk o
o] FE WolERl Ao

1. Cah m&E 71o] = MH

F

ol A AR T Aol ygmAe %%zﬂ,gi A7) gRA kel A A G4
8 AFAA mze] gia) o

T AR A FEA R MFe AR &8 AFdAs A8 R
Z715 3 (condition) o] f{xtol| st Al Fo| A kel nfe} zro] Aokl AlA
of Ao s Muks 3|48 4= 9lar zhed 7|7k kel dAolele] Eand e
A7 dvka FAEGTh 53] dAdo]od #et &= 4 $H4RE
AFeHA 2 Aol wE AAxee Ayeta FESaE 2ol

oo Wil &Ma= AR} &5 AFAAY] s AT 2T Az
o] o} Z7(condition) ¥} H.F(warranty)S] Z7H/NE <l o] 21} 18 328} (innominate
term)ol] 3G Strtar A TE2D gk 2pal o] S s A FAA = Ak EAH

Sukol st ekaL, A7) Al WAk AR 712 contractual right)]
YA ol m R Auts] g o] o] dAelofe] B3t Edf= GAR AAAF] 2
el7] aoke 7o) At Do wo}u; M}QQ A

AR A & By

:
E.
5
%
o
0{

21) AFAT F A= oondition% TRZACE warantys HHEZACRE i
7PZ74OE HAshe A5 ks, =9y S kvl & %LXHHW”, EH*}
HAT A6 3%, A els], 2014, pp. 217~218 ; L84t AXA- T AHA, &

H%, 4, 2013, pp. 43~44).
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A grrhaL FAse ok g5 Aol Aol dial AU ol Al
A 5 gle AA0)ole SHATE AFeA MAE R s el WA
' sk

=
%> 9ok (penalty)ol] sldstn= Faebal 7743t
Aot 22 A7 4R 5o L] B§RdS dotry] el ofEfel A

3}
A, Gr] AHd 243 ol A gl ek o] 24 uEs 3 &
2 = A}
[e) = =

AAZE AloFzA o] fiRtel] ajFet=A o5

S
bl
N
il

Aolo] Ho A FAAE 7H] FHA S F&skE ki 3
3] Atw w72 s}

2. Moy gM= RIZ2| FAIM

G)23) A25z0] TFAHH X

|
AN BT F ek %

al 2_941:1

o [$) H 1T
ollA e A5 BAH Aol gatel, Aok SHR A7l T}
BAEFAYG AFH7F WA E A 22 A1 A5 ALt A5

=gt FRA0R A 5 9
OhFAFA719) ste] BEMANAAE Aoke] g, FARRE Fol
Folst thEnlol Ao ol Fol 4o} #rh

2
o

22) A%, A7, AL 2010, p. 344.

23) A EE vl A <ol #3 UNY 2F(United Nations Convention on Contracts for the International
Sale of Goods, Vienna, 11 April 1980).

24) CISG Al49% 2 Al64%.

25) 945, kol A, p. 344,
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=
ol
B

AT GARALE Alo]of ¢ 2 (bargaining power)©] 178 = o] 7 2FA}--¢]
A= o] FAH =) &A1 = AukA T FoF TR o] HEEA] F Ao
FAle Qhrkar B A2 o i, FARE Alele] AA® FAIA QL Ak gl
w27 & Aol

oA 23 B The Astrarbd o] A= NYPE 19460 A5 1=t Al5%0] A
“Frolel $AEE ddS AFAR sto] 2YFTEE TAS o] F(nen) ] AL
= 30 Al vstR2 MAFelr| 2 A A, vhefF «& A7 S8 AHe 4
NS e AY A7IAFS ol dsHA 2 A AT Sl A4 E o
£ A E Halghe] glo] A aHs P 4= rpar qfAg s o] ATs)
Al okx

NYPE 1993¢] A}-8-% Spar Shipping AFz1oll A &= Al2Fz3 #1150 A “§45.9]

AFE AF FE AF7 AGSE AlA 159 Aol Vg AT S 1o
N3, SAE WA o] e E3fol A The AsraAl 7} ST 18-S

oA & g7])-8& Akl A &5 = A (advanced payment)©] LHFA QI o]
Ao A of2 drbAQl Aty @] &AM o] dlaAFo] 2t SA4S s
W o] fFEE A

AR, EAAF 53] AT 717 5k Aol F-stal e gz Hdut
S &AL Fsfjoll AFEaE30 HT R A AT Sk Yo iR
s Auke] 3ol g vj&-S AFstolof stER SAsEE I AHTIYE EF
sto Mud HaAo] w3 &, AT SAAENYH ATy 8458 722
AAEA 555 AwstArt duke-ddol oA E 223 v+ Aoltt

=4, At &S ol &k e dFe 28 o2 A

26) ol2u} FAlolale] AFo] AguE Aolth AFA, “CsGalelA w5l BEYFAF
ool e WA J1F Aol B 0B, BAANAT 159 35, FRFAHRT,
2013, pp. 210~211.

27) ol2lgh HollA Al HFEFSEANH g FAA SN E HHEFSEH(COGSA)
o] 3] AL5E A2 olUt] Robert Force, AN. Yiannopoulos, Martin Davies, Admiralty
and Maritime Law (Beard Books, 2013), at 126.

28) MV ASTRA at 5.

29) Spar Shipping at 20.

30) 90, o] A, p. 84,

31) Tankexpress A/S v. Compagnie Financiere Belge des Petroles S.A. (The Petrofina)[1949] A.C. 76,
81, 89-90, 91, 93, 94, 97, 99-100, 102, 105.
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(]

AR, durA o7 HIMetA] o] Folx= A& A okl A &A= A8}
(sub charterer)ol] th3ll o x}5=(disponent owner)2] A $1E 7HA Al ==, ojw
-8 7 9K(head charter party)e] Aol A MBS A|F3 oF-S Heksls Axpa
T A= AL Aokl A FHojl nlel o] MRS Alufel ARt

=A ool wet 2ol B R AT ool JIFE WA "k

Aot 22 olfr= ArIEAAA kNN SR Aol AAEHE FA] ATl A
s 7 b= AolA, A718AAA S A= B8] Fhol A9 fle d
S =AY AloFaks 221 ZFol7t Sl= Aotk o - Aol A A 7]E/d A ol

XWX] Xl ook

1) v]= APy =7

n= AR 202 A SR B8 E }74(event)0] 3}3’— 7@—495}33)
ww—% Ak Fele Het B9l £
) 5, 2700 AF el mEA & 5= g, Al V‘ﬂ E‘“V}%O] ELJTT} At
o] wAst GApaFe] A9t 2L o] F7) A St = Aotk FEThs of
2% 7 (promissory condition)®} FE3}7] & of7|oAe] S 27 (pure
condition)©] 2}l A A 3}7] = s}

ZA3 PEEE Hdo 2 2 (promise, covenant)©] QAT oF&HE e Al
oAw gt AP E s shA BV ' FARAFEC] Aokl A o7 As
T}36) GARME O] oF&g M Z FuRkE e ofAH ARy ge] dReta B

-1m

32) Spar Shipping at 135.

33) “A condition is an event that is not certain to occur.” Brian A. Blum, Contracts 5th Edition, p.548.

3 A%l shel Slol ofv) WASSAT BAbEe] B Ro S 29 dgen
rolslE A% 73ttt Blum, supra., p. 548.

35) Blum, supra., p. 548.
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37) AAY, v= w2y ) WAL 2000, p. 58.
38) W=, IS PE IR, WAL, 2008, p. 130,
39) Blum, supra. p. 558.

40) Id

41) Blum, supra. p. 559.

42) Id. at 560.
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QT wEbA v Aok AFE Ackelwte] whe FHZA AukE s
19 W9l el A Aol o] mE EauPRTAL WA

2) A= AP =7
= X35 (Common Law) Al2F GARRZ}F Aol tjsl] Aleke] a4 =2 3
A E43) =3 § e A2+ F7(condition), R F(warranty)*d), 12|31l

Z 7 (condition)> A ¢l A e
daito] Akl A dovlil | B
Shetas) =719 9inbel] sl o] gl
& f1akst A2 G AFAL, defaulting party)ol] sl Aok shelE A= (oA
g AeklAlH)E WA = AL EaldE 4 = Aot

B S (warranty)> GARFE] o] Alefell A AwH
A& = S AT E13 AR FoatES I AL fiuksie et
TaAo] A AR Aok o]l $hde] WA= v AR, 119l dis
FAGARZE Ak A E FEE T AdvkeE BAIA o7 fIE AT B
o|th46) HZ9jHto] WA S uf F

=
SHinnominate term)2] 9WFS & 4 QITh

2l

;'

23 B39l TN (intermediate term)©] H}Z -8 Z & (innominate term)©|
oh TS kst ol ek k] Jrd we gt Eepich &,
Tz 9utel tial] FAFAAE Aok greld AYE PAE F de
9

[e)
o ARyl JhR AGAAL ol E $s| vheehs o] R4

(repudiatory breachy*Mol| & @al= 7-9-ol] ghsto] 27 9IWka} w74 & -2 AL

rO
)
rﬂ'.’.

43) FAsk= sl gol, Wy Aok
Aeke] g8E AFASE &

A71E Aol Ak aAleltt. ol Aleke] HEE AHdte] AEATIE Flx
ato] aEATIE AR THEACHHAR, “Aloke] sjAle}t el Hel, Ve
I, =FgAL 2004).

44) warrantyE ‘FEE WS A% vk sHAINE EA R HlE) Aok
o] gAd de AHoE JI¥Y J 3k 2
Solgke o7k S AdE A

45) Hongkong Fir Shipping v. Kawasaki Kishen Kaisha [1962] 2 QB 26.

46) Id
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>~
>
X
S
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I
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Aol sl Esfulds AT AE Aotk
WA 717F mefslr] Aol gEfe] o & o] dstA]
oYttt SJAE s We]=49 AR A o] @A M (anticipatory  breach,50)
& ola 7|l 2pale] o] E o] gatA] FAth= A AL
% 2

A= Aolthsh BAA A okejuto|i} AL

#Ql Aloksiute] algEE B 9ol AAA
3
sAFo] PAEE o o4 Ak o] o)

A o7 Aokgute] 1 go] Ao wyE 9o FAGAA}E BAA
Qute] sFgtel ek dFe] o glo] AtAAY S FE TS SR
PALEE 4= 9l Zloltk. ofdf| whal] Alokeuke] Ulg-o] Frdzde 3dE = JoR
siAld A9 FAGAARE @ Ao fgke] 2palo] Aok o] ¢S ¢hds] EA
A7) BAA 9 8krepudiation) 9 S YEsHAL, @ Ahike] $juko] BA% 9
Wyl FAA E = APA A o] 3 7 A (renunciation) ol S-S Y5 EFojof v = A &

4

g AzkA YA ¢ Q= Aotk

¢

BAL 7 Aol BE 23 FREgo] Aokl §as TusA g
297k EABTHE Rolth APl Y 2dol 2AAL YA kol Folz
WA FATHA BAZE AT, T84 e AE A 2Fo] 294

47) 9ukH o 2 “andficipatory breach’= ‘©]37] ¢l 0 2 ‘anficipatory repudiation’S ‘o] 7]
ol A M| oJgk 9y o7 HAFTKEEF, “HAEF ol o7 Akeivte] gk T
Al AT FAPRAT AT, AT, 2008 ; Y, “Aoke] oA wpE
Lol #ek A7 - White & Carter AFIS FHOE - FAGS A28 35, Fa=Al
a}3], 2013, p. 74). BFAIRF B A F48= renunciatione] TES 914 repudiationS
A9 ANk 0 2, renmciationS *ol A7 2 Welats]w

48) Hong Kong Fir Shipping v Kawasaki Kisen Kaisha [1962] 2 Q.B. 26 at pp. 69-70.

49) W%, okel A, 1381,

50) A3 vhel o] renunciations ©)WALRE WSy R Shuf, Jul} o]E o]qe] ¥R
Weld S 9le Alolth

51) Watson Farley & Williams briefing, Astra La Vista?, March 2015.

52) 1d.
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, AR A BARRES] ool S flEf Aol ofFoldfo] g Eofof
she A Y3 ddoie o R djAE & qUrksy o) mjedle] B
A e old)s flal midlo] A RS A= o F-E WA o]dWsfof b
mja=Qle] A2 F(loading port) A o= wi=gle] HA RS 9fgt ’ﬂﬁgiﬁ
(condition precedent)©] %= A o]t}

=4, B o7t e A5 ASlstar FHA AgAlekel A A5l A7)
(time of payment)el] 3+ AloFx3}o] Fls] 2O R YA H A= F=Th 1979
o] oar EF vl (Sale of Goods Act 1979) #1027} Al1&oll A Ak o}
o7t gl & s AT Al7lol #ek Aokt Aleke] A s 7S
A opy gty ar A BH AL AR A cthE A o] 9]¢ v ool A
AlAdo] Alke] BAAQ] FEQIA o= Ak AAE Yoz dE ook g
o] t}.56) 0117“41 UHUHﬁI“OﬂH %JE | &g Al7]7F
ok

AR, AP Slmeiie] mhe Este AAANE Folsta g AL 1 9

RN 2A0R FHT = Y= A B F drke 7o) duks P o
slutolehiz Aol 9w Aol A Ak Aol B F AT Fol@
the A 7 wE 7 sl bt Aoke] R e Bilo] Jrke 3

aoltt. olef gt Azt wh=rd Aok Al do] WA= o] F-9jntel] w3

=

o
10 o N ol o2
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53) Universal Bulk Carriers Ltd v. Andre et Cie [2001] 2 Lloyd’s Rep 65.
54) United Scientific Holdings v Burnley Borough Council [1978] AC 904 ; Dalkia Utilities Services
Plc v Celltech International Ltd [2006] 1 Lloyd’s Rep 599 at paragraphs [130]-[131] ; Chitty on
Contracts at paragraph 12-037 ; Halsbury’s Laws Vol 22 at paragraph 502.
55) Yo W8-S 23 2} “Unless a different intention appears from the terms of the contract,
stipulations as to time of payment are not of the essence of a contract of sale.”
56) Yo W82 v} Zrh “Whether any other stipulation as to time is or is not of the
essence of the contract depends on the terms of the contract.”
57) olAE diuAEl ta) Aokl ZAAHJN W =, xow sMeA] I AL 4w o
APg P HY(Court of Chancery)®] Al7ZHollA] Hliﬂ‘”‘i}i Elas i A B = R
A aRd AR AR tiadgte] e Vb =eke] o] oMt offr® |
HAS Adste] F5iks S84 g HEAAY %i% 7] Sl P ol A
H OAZIE Ak 2EA W8S A devta #deild AlojthSeton v, Slade
(1802) 7 Ves. Jun. 265).

58) The Astra, paragraph 99.
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217} glo] Welth o|Sluk 1 AAZL ZAsl kel Ho] Abuhie] Aok 1A
o9 uhgah o] o2tk Zol AHAUS WAYOE RolF B8
A gleka 2 4 7] gEolth olel @ HelH B T o) eue] Eutz )

5 s RAGALE StolF A el %

KX
22 AN AAA G ool pat AU Folsha Q= B fvietn i

12 N o

N

1) Aeke] 4%

SHE AFAAT 224 ohW FRzA ofRo] pale] AFH
Fo) a7k Bl AR I Qi AL otk oAn) 1973de] The
BrimnesAF1600] A1 = 7] 841 A kol 4] §41 58] A= AekzzIe] $luke] of]
wh

, 201311 9] The Fortune PlumAFA6D = 2 & A%

Spar Shipping¥tAo]e}al & 4 it}

WA Astrarbdoll A WS 8424 S8 AAE Sl A felE A7)
of 8MRE AFst7|Z 3 AlokxaS ket Zlola, vSo] 1eld Aok
Aok 2210 aldatrs &A= Ao dAolod ek wiadaqlo] drkar
ddatdh S48 AT ol w3 23S o= Tofete] Ao duksla
A2 =&olaL, ddolol w3k Eafuj g7t &QlskaL = Aol o] 2 gk Al
Zhe] MEH M5 AT AA AT AMvRe R Z79)0ke] Hof T1eje A
7L Aoke] EAA 9k F2 AAA o] AH s Fsh=A] of F-ofl w3 dto]
=Zd a8 ¥

o]

H
9= Aekzdlo] ohd RHzES
A Sl F& A4 o)A Ades el Faje] o] Auksl 4 A4
olelol g £ TAE A48 & drhs PPl WAL FAH A}
=]

A3 F, Aol A 84te] SHw AR FE Aoke) BAA ¢t

59) Minister of Pensions v Higham [1948] 2 KB 153, p. 155.

60) Tenax Steamship Co Ltd v Reinante Transoceanica Navegacion SA (The Brimnes) [1973] 1
WLR 386.

61) White Rosebay Shipping SA v. Hong Kong Chain Glory Shipping Limited (Fortune Plum) [2013]
EWHC 1355 (Comm).
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S.A., Panama (Original Respondents and Cross-Appellants).
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ABSTRACT

Is it a Condition? : The Effect of a Charterers’ Failure to
pay Hire on time in a Time Charter

Chang—-Jae LEE

On 2013 the English court delivered a decision that the payment obligation
under time charter party is a condition. According to this judgement, The Astra,
a breach of the obligation to pay hire on time entitles the owner both to withdraw
the ship and sue the charterers for damages for the difference between the
contract and market rate for the remainder of the contracted period.

On 2015, however, the English court stood at the other side. In Spar
Shipping, the court confirmed that the obligation to pay hire is not a condition
of the contract but an ‘innominate term’ - from the charterers’ breach ship
owners can exercise their contractual right to withdraw, but owners'’ right to sue
for damages depends on whether the charterers have deprived the owners of
the substantial benefit of the contract, or shown an intention to do so.

This article aims to compare both decisions over the points that (1) the
importance of on-time payment under a time charter party, (2) as a critical and
main question in this article, whether the mattered payment clause is a
condition or innominate term, (3) whether the on-time payment clause is
merely a penalty or a reasonable liquidated damage.

Based on various reasons, | am on a position that the payment of hire is not
a condition but an innominate term. Default in punctual payment by a charterer,
in the absent of clear contractual agreement, needs to be decided further
whether that breach removes the substantial benefit of the contract from the
OWners.

Keywords : Charter-party, Condition, Innominate Term, Repudiation, Renunciation,
Penalty



