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A Study on the Scope of Umbrella Clause

: Focusing on the ICSID Arbitration Cases
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.4 & V. 28
0. TZ4 H323 99 A
M. 24 B3z 2839 bstract
CEEES
FAA o] FAEA] RoE s F AEE AsHe ¥8E RExge FAA | o
o5 FAFA T XS] )2 YAlshe] FAR TS el 9T s Eu
Ee] B2 Aol 1A% o] 9 IBA BFFe 7 Aol walste] shgy 7))
o] =t X7} Wk, ¥ B axE2 11 A8l wEl Fale] Re HeE EsA
U 403 7] wiZel F83 9J9E 7Yk aHEE B ATE X3 Baxde) X8
219} Bzl ICSID ARl 28-S 9ol o]& EA st} g}, 12| o] g ARl
SHAE YT F Q= 7T ES 53] AFHQ AHE vl

E3to] T84 B3] A8

« Agoiska wAFeiska AL, Al1AR
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[.A4 &

ZHA B35 Z(Umbrella Clause) S 983 SAIFARE Aol F7Fetar k.
Swisslion v. Macedonia AP0 A Q= EA A= TR R =9 LubA o] S=2]ujjuf A oF
9] RS ZAE Y —nAIE=Y o} BITA Al123=0] “Chacune des Parties Contractantes

assurera a tout moment le respect des engagements assumés par elle a 'égard des in—

vestissements des investisseurs de l'autre Partie Contractante.”2}al 717 X84 B3
glo] uke- ZZ]-—‘}O:‘T% 1)

FAA BE 23 AR o] FAkel Haste] o= lEApRto Al ot o5
T7d S st Jon, tiite] FAFANA B4 B xgs WAska 9l
oh 2y 28 B sk PAvtE T Afolrt EAleh, 5 3] A8
of Fste] Ao A7} gloll e Eetal of2 S 7]Eo] (i slo] Aotk
FAA B2 ARt Al 7141 AAA ] HeE Folehe A ofy A
T A8 wet Tk Be HelE AU 54 5 7] Wil F8s)
=t

FA Bezake] A9 SGS(292~] AA A FARSIAL 7 e 27)9] FA
g AR Aol Tl o] W AHAMRE & 23] 48WE S &gl
T e FoR ALY A B FAMAoF ffnte] FAEA fAut
A AAAE dgste] 2 = A At o= =7t
o ARQL = Rle] AT FAAFo] = 7F o) =7 F AR FAEAY] nEs
< g U HoA Fxbe] BE Rt duiEnh 2oy 5 23S g7 A48
FARA S B AEH] o, AFHAQl -

of ol2 M ¢ S HomH Fxpe] BT Wyt HaE.
1 } Hes L T aAolE Etekar S 2 S Aol A
@] o A7} Bk F el B3 dyATE A
o= AR S] SAT AR S THEE FAF

’

S
- df o
—r’Fde_;

Aokl g Fokn g AL

= ‘: ]’
MRS K i wﬂ m Rrhn Asie. e 3
WAFE B AN RE FAAGAL] fluto] THH wEze ANg PHFEAL dFA g

tar AN Swisslion DOO Skopje v. The Former Yugos]av Republic of Macedonia,
ICSID Case No. ARB/09/16, Award, July 6, 2012. (BIT Switzerland—Macedonia, Former
Yugoslav Republic of 1996, BIT Macedonia, Former Yugoslav Republic of—Serbia
1996)).
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AR G oMt 9akzgke] g8 a1k gt} uhvlo} . $kX]8](2010) 9] X BH HE %
L3l 044 - 71-84(2008)2] Umbrella

(2009)9] FAFALZ Y 24 B8] Ao gt AT Fo] ut 1y 2
A Bo ko] A8l gk A7} ofA] wju|g Age|m g tpzbAo]al 41541
A7 s,

aEg B Baod e o g YA HE%de] A8 Bt H
A9} A EAHE A s A A E] (International Centre for Settlement of Investment Disputes:
o} ICSID) 9] TAIAA 53 n@stal AXMES EEatalat gt} 84 B339
gt 9lel #AHstA ICSID TAAM Il 24S g0 o] & Ak A B4z H A
2 08 FARAEE Uge X BolAnk X3 1 xgko] A8He
7 ES frske] AFAQ A S widslal

thHlEh=dl ol warxtk gt

& FANEAH ST A nEEFL FASe] FAANe] FAFRS] nES 0
2 5 Qe s olrh. £AH wEage FAGATI AFATAN} AL £

Zstebs Ad-s SHH(UNCTAD, 2014). A1 FAREA o] WA 79 FAA| el 24
ANAAATE Lol BolaL, FARA A TR nEETE A8l B
SAEAE Aestel sk Aotk 1P BE FUH nExPe] B AR
of olelR-g AP TAH G2 WIm, Ackeuro] WAF A9 T

L
Ol

o

rir
N

Aol FAN Aol met AT AE AV I = Aolth (1A%, 2010).
¥&A B3 %8L Mirror Effect Clause, Parallel Effect Clause, Sanctity of

Contract Clause, Pacta Sunt Servanda Clause, Respect Clause, Umbrella Clause
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5 e golz Relm A BBH nied FARAT0| 9RAFAAA
FRjsh pse] opad OB 24w AL AN ATk He F x2ge B4
Aokl FAGA N AL A FAHnvestment) o] el ek 4o
W A gEmE ARGl PG A Tl WFel e 2 Akl
of tistel FABAY Auke FAT 4 Y FSE vk a9n LA nEay
o FASG BAT ke TAARI] WAH R ohfeh A wE
BAH FEE TFD F Ak AHATANE A FAlo] FARA T A
e PRH e W3 BARREU, FARATO] oF AN A3 TBA
nEzgol 49 & omw oo feold Wast ek IR TBH nEx
e FARAT] ATATAAANA e UGS o WHEF FAlsH: e

sh, = RIFAAE B&E3k= 7|A|(mechanism) 2 2-8-3Hc},

Zh=o] AAstal e FAPA #8E TEA xS A tha A
o]7} 121} “Each Party shall observe any obligation it may have entered into
with regard to investments.”, “Each Contracting Party shall observe any obliga—
tion it may have entered with regard to investments of investors of the other
Contractual Party.”, “Each Contracting Party shall observe any obligation it has
assumed with regard to specific investments in its territory by investors of the
other Contracting Party.”, “Either Contracting Party shall constantly guarantee
the observance of commitments it has entered into with respect to the invest—
ments of the investors of the other Contracting Party.”, “Each Contracting
Party shall create and maintain in its territory a legal framework apt to guar—
antee to investors the continuity of legal treatment, including the compliance, in
good faith, of all undertakings assumed with regard to each specific investor.”
so® WAL Jrk(Ero} - k4] 3], 2010).

A BT xY

o

o] ?_'5_':]

LY

(\\]
e

A B3| ggk =o)] %= 1951 AIOC(Anglo—Iranian Oil Company)A}
Z2)olth, TR =9] o]gho] BE AFAAAIE S Ifalsts 2 E dashiaA]

o]t IR Faba} AIOCSH 1933 AT A freileto] Y ow

2) Anglo—Iranian Oil Company (UK v. Iran) International Court of Justice, 22 July 1952.
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H

U A S AT B4 IS sled], ol X HA Rz 7|do
£ 4 2t (Andrew Newcombe, Lluis Paradel, 2009).

& 2ol UIgh =2]+= 1959 Abs—Shawcross Draft Convention on Investments
Abroad(©]a} Abs—Shawcross Q)4 o] Fo| X =H], & 23k A2Zol ©]shH, “Each
Party shall at all times ensure the observance of any undertakings which it may have
given in relation to investments made by nationals of any other Party.”&}1l 1+ 3}
k. 5 zsre] YeAEE A2E) YURAL A ow QYT FHel T (pacta
sunt servanda)®] 2 olebAA 1 A8 Q= w7ke] FAETE ofu g} 7te}t €=l
ol AAE A= A-gHrhs 2S HAg slol2kal A8tz 3], 2009). ©]
= FARA =] dulA el oFs| Al 2K Concession Contract) $1HFo] =AW $1H A7}
Hu, = FAAE AR T AE W UEE §F Blo|tk Abs—Shawcross %
Qb2 1959 A A% 59— 7] 2%k BITe 93-S F°] & BIT #7x0l “Either Party
shall observe any other obligation it may have entered into with regard to investments
by nationals or companies of the other Party.”2}al 78 2% WS Zglo] E3HEH
o} 28a o] 1991 AAE =Y 2dl BIT A8 A28kl “Each Contracting Party

shall observe any other obligation it has assumed with regard to investments in its ter—

y

i

o

ritory by nationals or companies of the other Contracting Party. 2}l 7F8% ¥Z4 W
T2k qheg =T

0] 1967 OECD Draft Convention on the Protection of Foreign Property(©]3}
OECD %¢hol &= 43k n|xl=d] & &9t A2z 2J351H, “Each Party shall at all times
ensure the observance of undertakings given by it in relation to property of nationals
of any other Party.”&}al 7+43}aL itk OECD %4k nlelo & 1983\ w|=+ 29 BIT
A22 A48l “Each Party shall observe any obligation it may have entered into with
regard to investors or nationals or companies of the other Party.”&}al 71 4% ¥4 W
T3] A=k 0%, 19843 w)= &l BIT, 1987'd v]=k 24 BIT #A2% 128
o = “Each Party shall observe any obligation it may have entered into with regard to
investments.”&F1 TFAE TZA B E o] HA|Fo] 9lor) 1994 o]%e] nj=t 2l

BITol = & & #3 A4S Fa IJA &
-

olx§ the] BITolA X84 Hexa-s Fto} & = glovh BE BTl 3244 1
szl gAHe] e AL obth A3AAl =7ke] R BITE Eghsto] dite] &
& BIT+= & 2ol #3142 L A v =5, el 2237 9 BIT 52



A Hozdgel 3k gtge] glow, wi=r BEl BIT(2012)= WIS Bwe] 1H4E +
[} o]
S

aL A ke T o) RSl Aok ATE FB}% Ao mA B ZAIE Alestal

FAA B 142 A7e] AN BRI 25 138739 2|7t
A=, olefg TAYE Atole F 3] iAol JEs v ¢ vk ¥EA Bex
Fe] A & 23] ditA ofnjo] 24-& utFeo] Atehis WY A B )
He] B, AT L AT TAE Elste] FRAORE sk el 3l
(Stephan W. Schill, 2009). Z=2FHo|| #3+ 1]+ o—F(Vlenna Convention on the Law of
Treaties) A|31F A|1g ol oJslH, FoFe

o}, 1 zoke] o] Flojw] EA1E o)l we} *é 6}7%1 %H*JQOM ?}D‘ri T3k
L QITh3) webA] A oulel] wE A, FHe] wE s, xoko] iy 54E
a3k M-S Fote] 2 EA Hoxgs 1Ee dgrt Qv

785, &ole] AR A efulel g o]
a7} Ada=|ofof girh o] et Hedate] ‘shall > BAFEC] FafofF she A4
Q1 o155 ofu]shH, ‘observe’ B ‘guarantee’s= WA ool HIRE o] Q¥ FE o]
3o}, Fajy o fro] AAx) e sle] ‘obligations’ = WA oJF-E ow]E, ‘any obliga—
tions'& FAKe} WA BE o)FE L3I ‘commitments = HA ool tgk o7t
B A=A HEQl ok E3bshs BloR olad = Q)
7} A3} ‘entered into’E GAFEE Q] oS AA|E ), ‘assumed’
= FoE AR SHA @i dubARl 9w 2FE 4 k. oF¢] g} HRske]

ui
o
4

o
-z
i

O] FAEA2 ‘investments’©l tste] o] 28-S Fote] 1 uE W3] 1A
slal 9lom g o] ujE} sAdshH Hoh

I8N HoxgS ool et st A, TR ded) BE aglal FEA
7HA] Eglete] i sledof shthd) HE-LS =l ol Al -5 A4 218 AlFEta

3) AEe &3 7l “A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose.”

4) Zoel #e vy ekl A31x A28l oahd, ko] s HAd Fule FoRte] F7lsld
Zoke] AE H B9 3 (a) ko] AFo Bt BE GAlEzhel| o]Fod 1 okl w3k
Fojeb (b) zoke] AlAe] #aste] 1 i 1 ol el FAR=e] #AJstal wdt the FAlgo]l 1 =
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EXH 21 9 B tste] AJEkaL o, S GAkmEo] Folg Tt v
of 235 Fof tr8ska vk 2ejar FAFEA A 7 E I8 HEx
Hal7| = gtk oA, HE=g, WIS, 34 - T3 53 %
2 Nxﬂﬂ EHT-/] 7les BAISHAA T okl A RS 1t 8E A, F
of AAH o5 Folate Ao®m siAd = vk 3k FAFAL] EAHAx
AESfoF gt o] FAPAE =T e = Sl o] 24
AHEFARTAI =] Ul el Al2g 21917 = ICSIDA SA41E 3|48 310A] &=
A TA718S AR &3 UNCITRAL FAF2] ol 2]g 9J2]5 Al (ad hoc arbi—
tration) & W& RS F4)E FaL I, TEHALFTAZF(Fork in the Road) S
CJgto gy sl FAtztel Al Aedt 71315 F5 Aot shube] dApE dEshd o] &
HFAQ Aow Bl e dAE o8 5 A sto] sLE ARE == ARl
g TEA L W8S At ekgleks) whebs] dEg ko] o] HFE iAol F
BE FEALE 3 sYT AR o] tEA U 5 e
&kl lth(Rudolf Dolzer & Christoph Schreuer, 2008). SHAATA 2 84 HS

Zgo] FAA o] Aok FARA L] FTE B A wiitel 2Aad = 3

oo 2
Lo
nc)
A
lﬂ

)

from ﬂllo oSL’
il

A

i

rl

)
OlF
o,
mlo
=)
LAY
24_14
i

+ parallel proceeding®} £ wAE dst=d w83 98 s

FoA Boxs i 548 agste] A A9, FARAARY] i 54
AR azkskal 234 B x| ) B4S argstofof gty XA B XS
47 onlol we} sk Alo] FehA] e AT BN R FA i 54
S 1Eske] sjAgitt o7, SGS v. Philippines AFAS] FABAR = L84 HEE
s A Eel o] Ao tide] BA4E 18ld B art kil AASHIThS) FA
Aot 2 Hexdel tide FAEAde] FAF Ao 2@l P i, HAE
TR ol WAlEo] e A57F Wk dRbA o ® FAA Y] 542 £t
2 A BE ol FA4e] FxlolBn R o] st F X3S A steiof gt

oko] BeEE EHEAM ekt EARE T3t F 23 98-8 o83 gt “The context
for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes: (a) any agreement relating to the treaty which
was made between all the parties in connexion with the conclusion of the treaty; (b)
any instrument which was made by one or more parties in connexion with the con—
clusion of the treaty and accepted by the other parties as an instrument related to the
treaty.”

5) el A7 B4 SFAFAN A 2ol FUT At Aol et FHALTAZG
o] HgA(HTE, 2014).

6) SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case
No. ARB/02/6, Award, April 11, 2008. (BIT Philippines—Switzerland 1997)
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YA B2 A RE AL ofulste] BAMA ojulo] wE FAuoz=
S gpeteh= Aol ofEE = 7] wiell £ Lejar it A A A et

s Astefof drh. agja BAlEe] o=E setelar At FFEE sl o
ZtHow Aol & HAart 3l

M 2 Bazge] 44w

FoA Bo kel A8l el W =dhe] 2dSlom, obX7hA] FUH Ao
EEHA it TARAHL 2 BE2IS F2 HEshs Aot Fu Feslhe
A= wbA i Qv g B3l wste] et %%01 ® AE SGSeF wst
of FAFEE 270 2] Al Zdnbel T A o] WA F-Eolth SGS v. Pakistan A}
A A A WSz §olef a4 7 o] %] SGS v. Philippines AF1olA] 3Z
A o zgro] gelol sy Aol AU A B zgo] A8l EH?{P%
o7F &3] o] FolRtk ofslel| A= ICSID TAAEE T o= EdA Haxdo] 4
SHAE F4 A8 Aok Sl 83 AR HEske] dujrr|R g,
L 224 RS S 483 A

SGS v. Pakistan AN FAG-X] 23} 92Ol EX 7} A A A A 89 A okS A
Ask AHl2E AT F FAGAT) QA Aekex] BRIl ol oluA £
o] WA} EABA K= A9 ~—u}7]~EF BIT #1130l “Either Contracting Party shall
constantly guarantee the observance of the commitments it has entered into with re—
spect to the investments of the investors of the other Contracting Party.”8}al #4385 X
A B x| AL FAFATI 5T A Aok} vt FAH
oF $nto] Ao R FAFA Mo R Hksl= 3lo] oA FRIFEAAT} 5
23S 98F FAA RG] Al diete] SAEA -] wEkdo] flvkal WAlskiTh

Ll

3

) T8 BHazdo]l HER tslte] =23k A WA Aldolgal B 4= gloy, B FARARE JA
kg7 7ol Askglth. “It appears that this is the first international arbitral tribunal
that has had to examine the legal effect of a clause such as Article 11 of the BIT. We
have not been directed to the award of any ICSID or other tribunal in this regard, and
so it appear we have here a case of first impression.”

oo
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A dNHA o2 B oF SRF AA 7 A o] finke] EX] gFom, TR =
= T2y 224 BRe xS 1149T GAl FAAIoF 9k T
AL gk &7} A=A ol tste] WS dFHA| FRaL, & 23S G s A
RE TR EAo] AR L] AR AgE o] TN el A F
< = 77 AvAA 5 2FS AlgH o OH/“ Stax} &FAcEs)
Joy Mining Machinery v. Egypt AN |=1R1F AR} FAHFA] = 23] Al 2fo] 3
HEas A8kl ZulE Algshs Aloks o 53?’”} S-oll TR =] AH ] Aol
TSI SRS allA] %ot o PR F T Al A E A B4 o] WA skt FA)
W= -0 E BIT A|2x |23}l “Either Contracting Party shall observe any ob—
ligation it may have entered into with regard to the investments of nationals or compa—
nies of the other Contracting Party.”2}x 7FAE T84 H 3 XS RE Ex}A|okA 9]
TS TR SR HddtkelA] om0 FAFAL] de 2 ool e
g ek uto|u BFARA ] HEE U 2 TR dEd tigk et
a7t e Aol gsto] & x3o] A8d 5 A=, B ARKE olof] sidelA] =
ATkl ARGl 1A SAEA R TR ofo
FAE A B thido] ofepaA AagE AR A7
of A Aol & 4 flrkal HAAIsH3iTh10)
Salini v. Jordan AFANA AAFALE 83 & HE FAMNE Y dste] FAA|
T3} Q= IFApAT ] e oS Kol Aol WAEkA} FABA = oy
ol—g 2tk BIT A|2% A48}l “Each Contracting Party shall create and maintain in its

territory a legal framework apt to guarantee to investors the continuity of legal treat—

o
T
=3

=

¢

—

t

N

ment, including the compliance, in good faith, of all undertakings assumed with regard
to each specific investor.” &2 TFAE EZA H I Z3L okio] oS WG]
Ag HA A Al(legal framework)E AL frA|stoof gtth= 10824 SGS v.
Philippines At1e] e BA§ FARFA| o] el=5FAAte] 543 of ths}te]
o] MES: WE RS F4ElR oEE e ousua F xge] 2

74
%3

8) SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID
Case No. ARB/01/13, Concluded, May 23, 2004. (BIT Switzerland—Pakistan 1995)
AHE FARA T T EAA 7L fHe)E REste] sl AA 1t A3 A

9) 95& &3 #th. “The Tribunal recalls the well established rule of general interna—
tional law that in normal circumstances per se a breach of a contract by the State
does not give rise to direct international responsibility on the part of the State.”

10) Joy Mining Machinery Limited v. Arab Republic of Egypt, ICSID Case No. ARB/03/11,

Award, August 6, 2004. (BIT Egypt, Arab Republic of—United Kingdom of Great
Britain and Northern Ireland 1975)

- 313 —



Q)= UFApA ] T AR Aol tiste] wEkde] flokar BAlsHlthID

CMS v. Argentina AN FAFAI=0] BARI71E o] fr Tk Gl &= 52}
Al Al kS PE AES A7A] S R ol e} S 2XE FHAA =1 FA
2A7F EHE AL 25 AVIe AR vl —ok=dE Y BIT Al2% AI2% c&
o]l “Each Party shall observe any obligation it may have entered into with regard to the
investments."2}3L A XA HEZFE LE FAoke] gluto] FARAAL] ¢l
& A eom, 497 Aok FARAe s nEuA Facka AFs 1
e FAGR e AE Halw F 9wl

Hag ol B2

oy

Pan v. Argentina APl AT A =0] BA71E S5 flste] B A& A
gk IOl A =R AP Sl Yo =M Ao BAEkAL TR v
—o=&lEly} BIT Al2x A2% c39] 84 o3 FAHA =] ARlo2A A4
g TRl = & 7o) A8HA o, TR =] FHAkEA AATE FAA| o
olut FA ko] A x=d| 183k FxAIeR 5 BIT #|7%2] investment agreement
o sjdat= Aol et FAFA e F4E 5 drkal FASHITEL)
Gustav v. Ghana A4 5L -7 BIT A9Z A28l “Each Contracting Party shall
observe any other obligation it has assumed with regard to its investments in its terri—
tory by nationals or companies of the other Contracting Party.”2}al 71 4F 44 WS
zZ3te] #slo] TABA K= A Impregilo v. Pakistan A4 5o] 48 01834
A1) BAGAS SgE WS A7 547103 A4 Aokl 5
4 etk BASGITE TeRA RE SRS 3T FAR Y] BT
oz S Ul A AAREe) AAE REsl & = 9lew, ICSID g oF
BITS] AXol = 94 ghrhan HAIsgch15)

¢}
r

o
= [)
o]

)

fr
W2 L o

11) Salini Costruttori S.p.A. and Italstrade S.p.A. v. Hashemite Kingdom of Jordan,
ICSID Case No. ARB/02/13, Award, January 31, 2006. (BIT Italy—Jordan 1996)

12) CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8,
Award, May 12, 2005. (BIT United States of America—Argentina 1991)

13) Pan American Energy LLC and BP Argentina Exploration Company v. Argentine
Republic, ICSID Case No. ARB/03/13, Concluded, August 20, 2008. (BIT United
States of America—Argentina 1991)

14) Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Concluded,
September 26, 2005. (BIT Pakistan—Italy 1997)

15) Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/
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El Paso v. Argentina AP FAH-A=r0] AAR71E o= o A& Tdas
QL o] & QlEte] £FE Y2 ECIEAA} A A7|EAF FARA =

A
FEJL BIT A2x A2% coo] x84 B3 gdsto] Fa-r3=o] FAAZ 3

N

R
o} =4
o]

O E

AP SIS} obd ok glElt Ule] A3jabol B SFelFAARE 91 4
oF 9wkl TASe] Y 7E AVIE ARAZo] Glrks AL ol f2 S HATAR)
vjE—ol2 e} BITAS) $24 ne2d i 249 7|73k

Toto v. Lebanon A3 FARFA =3} Sl=Qlf AP} e 2 A Aloks A d3h
F FARATE QA AR 5ol BAo] WAleA FARGRE o Deol—a}
= BIT A|9% #|238} el “Each Contracting Party shall observe any other obligation it has
assumed with regard to investments in its territory by investors of the other Contracting
Party."#}al 714 224 B X3S H7-] <7 & A3l AHE o IS ol
H, & 2O R ko] FAAF glute] FAHA fIvtow Aok = lubiaA] £t
Aloke] A= FAA ool A8k, Aefx]of ah EAEA A FAA R A
of Sl FAGAT Welol elsfe] o FoiAof FhrhaL A|skdThID

Bosh International v. Ukraine AFANA S A5+ v]=r—9-F2fe|u} BIT #|23 A3
&} ¢3S0l “Each Party shall observe any obligation it may have entered into with regard
to investments."Z}al F4E X4 W F o] AWPAA= g9l FA F7HE 9
vjahul, Ak Te] S]] 3 917k Foko] T4 4 ok S7)RE A
PAE B 5 o, FAAepE 3Tl Aol B Rkl #aH B
Aol wehol Bri eI

07/24, Award, June 18, 2010. (BIT Ghana—Germany 1995)

16) El Paso Energy International Company v. Argentine Republic, ICSID Case No. ARB/
03/15, Award, October 31, 2011. (BIT United States of America—Argentina 1991)

17) Toto Costruzioni Generali S.p.A. v. Republic of Lebanon, ICSID Case No. ARB/07/12,
Award, June 7, 2012. (BIT Lebanon—Italy 1997)

18) Bosh International, Inc. and B&P, LTD Foreign Investments Enterprise v. Ukraine,
ICSID Case No. ARB/08/11, Award, October 25, 2012. (BIT Ukraine—United States
of America 1994)
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SGS v. Philippines AFAIA FAHTA o] &AHES PIAF8kAt =5 FA A &
2~—Fa)H BIT #1032 #|238kel “Each Contracting Party shall observe any other obliga—
tion it has assumed with regard to specific investments in its territory by investors of
the other Contracting Party.”2tal 74 %E X84 H 23S 83t A5 A8
), FARE AR AT FAAHE s Tl ?xﬂ 7<) o] 3l 2
Sh7| & gk o5 Tk R oW 5 X3 oete] FAFPA AL fvks 3 gt
ARSI 1WA BITS] H40] Fa5 FHxlatal o= lF2patel Al fralgh 874
ok Aol S WIS AU RS 213 o
ghopar A A STt Hgh i Abzoll A FAHA|oF ATl thek T Al o] ek
=, TR ROl A AEAS oA Aol ol whef WAlE HY e
F7F dAbA Rl A (R Ao FAMT A W) 7 BRE FAA] o] 2=¢l
TRl Al A 5g & thao] TR A s A dxtol ofal 2 uj7hA] A}
9] FAAAE FA Bk AT, Webd] B AE Faege] Baag 94
Agatal, 1 Fol FAFEAFLY] AEHS A8 F drkal Bal Qlrhie)
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A Study on the Scope of Umbrella Clause
. Focusing on the ICSID Arbitration Cases

Ji—Hyeon Hwang

{Abstract;
The scope of umbrella clause is very important because it is possible to
extend or reduce the range of protection of the investment. Umbrella clause
stipulated in the majority of BIT is often controversial, since there is no
established criteria for the scope. So, this study considered ICSID arbitration
cases related to the scope of umbrella clause.

There are two different approaches for the scope of umbrella clause by
arbitral tribunals. First, all of the disputes on the investment contract
elevated to the disputes on the BIT. And umbrella clause can be applied that
the host state entered into investment contract not only as a sovereign but
also as a merchant.

Second, all of the claims on the investment contract don't elevate to the
claims on the BIT. Umbrella clause can be applied only if the host state
violates the protected investment contractual rights and obligation under the
BIT. And umbrella clause can be applied that the host state entered into
investment contract as a sovereign but not as a merchant.

Therefore, this study suggests to concretely specify the scope of umbrella
clause under the BIT. And it is necessary to improve predictability by
establishing continual database of the scope of umbrella clause and to
prepare for investment disputes related to the scope of umbrella clause.

<Key Words> Umbrella Clause, ICSID, BIT, International Investment Disputes
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