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A Study on Prior Use Defence

in Chinese Trademark Law

Soo—Ryun Song
Sung—Chul Lim

Abstract

This study is to investigate Trademark Prior Use Defence of prior use party under
Trademark Law of the People's Republic of China,

Chinese Trademark Law was amended for the third time and this Law shall enter
into force on 1 May 2014. This third amendment introduced Prior Use Defence Right
of Trademark for the first time,

Article 59(3) gives the right to the prior use party for the continuous use of such
trademark under the condition that first, an identical or similar trademark has been
used in connection with the same goods or similar goods by others before the
registrant’s application, second, such trademark should have a certain influence in
certain market, and third, such aforesaid trademark should be used within the original
scope continuously. Then the exclusive right holder of said registered trademark shall
have no right to prohibit others from continuous use of such trademark.

Korean companies should be aware that it is almost impossible to search prior use
trademark before a dispute arises, since the prior use trademark has never been
registered. The best way to control the prior use trademark is to superintend aforesaid

trademark for the use within the original scope.
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