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e FAe) us) 2qolehs $54 WA oR Folo] BAstel A 3y
go] w31, ZAFA BAse] AYF FARATC] FARATN FAF G0
2 QgH, FANY Fo 2L A B 290 §FE] FE 5 F
Ask 240 FHE FF AL Qeky

A FAEY L FAN] 2HAL Ao/ o] FA) AWAZ S
FsHat 9% £F) KA, BokRgel 754 5 BgE BAS da glon]
oF AAsn HAY ARS FAE HhAeI} 47 ATk FHE AFHOE
AEEE PN AR 23 Tl £YH7] AL FATE AR A
A0 ol 92l A FAZA R BEE B4 GANAT ATlA 1 el
F9E Qo] 919 AR R ARH A7} vulgel Brehn 45
o= Fg¥ 1 otk AT ofd) e Uehl N 39 FAXHL I =
Do ek Qlom el Aol A £FH 02 Fash 24S AFstel A5
s 9le olthy)

2) T TAY AS1E: FARAEEE B A =4S 3
ot A4S FARATE 24E stofof gk 2AHo| YA Eete A, SARANR
SA BAE dgof g

3) T AW ASIE: -2 A4E Bt Tt AYE A, FARAY =
A e Ao AT BAELS st o gk 2ARAY FARHES FUd
7 ado] 9l

4) o)A}, “FI] FAXAAES} 2 AAbel B3 A, Ay WA A =R, 2013,
pp. 72~79.

5) T FAY ASIE, AS2x, KEAS AR cZN 249 85 F3
A3z, ARZ, <FTAHAEe] FAEA B3t 814> A28%, CIETAC
T A4S T JAR obA B dAES < ik

6) T2 Aol whgt 2]l FA7|He] weh FAEA Foll =S Fdshe vgo] vy
o] AF=EEvitt 71T e FAVF GEA e a ok & AT A
oAl 40%0)de] g7t 2R HF A"t sha AChERER, “H K i
JRy PRI, (hETgE ZE281E, 2012, p.5).
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& HEg v J29 Al digtoE 757 tFa vk Fo] SEvete]
tl Fodt el T FAZIREANA FAAA Fol 24L& HFHo= A
gatal lomio vpelr} Fapo] “xstE g AbS]e] AAYS SRR YLD
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1. o[e|aldAS =7

1) FA81e) 249 Fel th o]l A3 2]
TS WRao] Ae) mE Tk FARA Wl A G F

€} .
8) AFollA FARIES BT FAEAL Foll BAAES] galE Ste] mggitt g AExA}
of wE2™ A 8%l et TAJEC] FAY HRE AR FEirE BT
(CHristopher R.Drahozal - Richard W.Naimark, 7owards A Science of International Arbitration,
The American Law Library, 2009, pp. 173~178). 2xolA A2l Ao oA = Aoz}
e T FAXAY 2ol FARlel 24AE Hake AFA WAE Aun|sty] Wil
g v Ee gt FrbelA &8s ekErha Btk
9) dxo] I7hE FEEAE T, VT, 7, HEY, I8 AVME, A%, givh WA=, 55
FolthE=79g 3] Fuo)A).

10) 535 ANL39 A A2 2 dnY FARTATY o 50%E FALASE A4
THEZTAAL3] o)A,

1) A1ak s7AAIE2011d~2015) 1 A “Z3h2& AS" S 2oz WAt
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d W qrEREol = of olelgh A7) tigh WA A
52 B4 = AH S A 3] (The Council of the International
Bar Association, IBA)2| "=3#| Aol A o] e]F=of Tt 7lo]=g}el, 129 ule} o]

1<
FEE aA st vk 2 Zhol=ekel Al A4l 43S “TARJNS SAEA T

2ol A 5 Ve Ao R PANES Bot RS AT & dlrk Teu
2% A7) Aol wEA 2] AL FAAY] GBL FHe AL F
AR5 geol FAAFE] WA OR Solsok Bk olefd FAIE FAe)
e GBe Fakt P9t O GBNN RS dE P97} FAAe o]9fx
FEY P54 tistel PAAEo] oA AL T/ AOR 1F B

12) IBA, IBA Guidelines on Conflicts of Interest in International Arbitration, the Global Voice of
the Legal Profession, 2014, p. 10.
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P BgRE Pl AelEsle]l 88 WARE L0k a PA
S5 grpgol FARG AAH YA ol9F AT FsHE Al Aa
5] eI BAGE ok

(2) BA1F 327]

2 e Ao A% o ANHNS TS Aoz Felahs A =R}
St FAEA B0 B A2 BAA ol NPH T/ E 3 5 9

glow AR B)F FABAS W olo] JAHAE FAAe] 24
Qe Akl FAMAe] Bstxloleky FFYA 0|9 T AV WAL e
3} e AL W “FANe] 2491 Foks AL AkRY O nof

13) An arbitrator may assist the parties in reaching a settlement of the dispute, through conciliation,
mediation or otherwise, at any stage of the proceedings. However, before doing so, the arbitrator
should receive an express agreement by the parties that acting in such a manner shall not disqualify
the arbitrator from continuing to serve as arbitrator. Such express agreement shall be considered to
be an effective waiver of any potential conflict of interest that may arise from the arbitrator’s
participation in such a process, or from information that the arbitrator may learn in the process. If
the assistance by the arbitrator does not lead to the final settlement of the case, the parties remain
bound by their waiver. However, consistent with General Standard 2(a) and notwithstanding such
agreement, the arbitrator shall resign if, as a consequence of his or her involvement in the settlement
process, the arbitrator develops doubts as to his or her ability to remain impartial or independent in
the future course of the arbitration.

14) F9kAe] ARG I, (estoppel) oln] ErE 3 Zp7] €] Aol thste] o]} RG]
© 495 T F e dFs otk BEed AP E 3 A 2o o Fods §
wetefof dth= ofmolrt. grell A “estoppel©] We"= THE Zlo] FUYel| &5
Aot Bess F9e] 5A7E HAAT vl 5AR o] o] gl FgHo] Ao
ddel dHe TdgHEA g E L gtk

15) GAOHAIYAN&XIEHEPING v. KEENEYE HOLDINGS LIMITED&NEW PURPLE GOLDEN
RESOURCES DEVELOPMENT LIMITED, CASE NO:CACV 79/2011, IN THE HIGH COURT
OF THE HONG KONG SPECIAL ADMINISTRATIVE REGION COURT OF APPEAL CIVIL
APPEAL NO. 79 OF 2011.
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18) International Law Association, Interim Report on Public Policy as a Bar to Enforcement of
International Arbitral Awards, Committee on International Commercial Arbitration, 2000.



I

W
)
o
40
18
0>
40
e

T XI69F (2016. 2)

ox
rlo

L BN

12

i)
X o ofy

Alo] 2AAA AN A GAAe} ©E 8 o) 5 W sirir} A
S e Aol S RS ARANE At
A4 FgAA el gtel d|d) mep FAzAL AYe}7]l
ARSI A Ak o] Welek 344 kel WelE G4 F
}E}- oledh Aat glo] TAZEAL WaAsA HE o] WA s
28 PARER %

°]
A %
E

AR AT AP o Rt gl Bk

2

ofy
(A

= 4
%0
o
=)
N

of\
)
ro
o

i1

A

W
fo

©
i)

(

o ofu i K mi ofN
M
ol

&4
X
E'Lo

oi
é

X
i

»
&
i)
)
)
o
o
2=

9 ol\
2
rO
o
o
o,
Ol
o
)
g ©
o

A FANE A ol @A YoM oh] Hnk, F
AR AR A7 gleiAl ol H o A}zw o191 %ol oA of

2

off T
I
ofl
*
>
e/
o
ol
i
I
FL:\
ﬁ\L
0
2
o)
g
_,CL
-
4,
J_“
8
JL
O
HU
ofl
>
>
i

o O ooy YL 1o A ol

ﬁd
TR
>

&
otk
o &
1o
N
ol
i
-z
£
ol
£
=a
o
+
oft
>
D)
il
r|
[uf
-
o
=
ok
1o
=L
oy 2
o o

O:

(
)

i

L o ot ro

e T )
o f My
iy
et
ofy
2

)
BN
o
rlo
BN
2
?H_l O

>
filo
f

oz

ok

o> ofl
>~

ok

By

=

=

ol

Ol

N oo
A
o
o

©

AR5} A 20]
FW TR
A 331

2,

% oo

ro
=
[
2 >,
oXl

(
=~

[ e

o ([ ;

off B M
&
o

O: O{N
2

2 PN
rlo

offt oﬂ

4
=
x JZ N
S Y
M i Skomlo
ol ol
N

Lo
o,
§
ﬁxﬂ
l
ozi

ok
M [‘E of [

= AH2E olv] 2 g1, BEAS] WUAUE
A Aol A7 ¢l
174 1.7} Al 2] 9

SEEE

BN
o
2.
i1
£
_O|L
=
o
2
>~I
_|_,
m
E)
=
9‘_,
)
i
nj
sg
ft
g
j‘l
1o,
o,
I
il
2,
)

oA SN A &7 EH% ol XM;‘H v AR Q1% ?%‘?iiﬂgl

uhe 4] A
etk o, 2AAR A JRAh FALA) JFS VA= A9 G 4y

Azpo] 9ute) s|gslA )

19) 1bid, pp. 15~29.
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FARYE W% PAAEC] FANY 24 AAo et ol uB AL F7]
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21) CIETAC FAI7t# Al45% A9k A o] o]FojAA] o
A, AEAE g 7w AR e Aoy F
97, B3, A, IAIAY AR A, FE 5o d8stel ARl A, '
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23) Klaus Peter Berger, “Integration of Mediation Elements into Arbitration ‘Hybrid’ Procedures and
‘Intuitive’ Mediation by International Arbitrators”, /9 Arb. Int’l 393 nn, 2003, pp. 43~44.
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APPEAL NO. 79 OF 2011.
25) Michael Hwang, “The Role of Arbitrators as Settlement Facilitators: Commentary[C]”, ICAA

RESOURCES DEVELOPMENT LIMITED, CASE NO:CACV 79/2011, IN THE HIGH COURT

Congress Series:574, Kluwer Arbitration, 2005.

24) GAOHAIYAN&XIEHEPING v. KEENEYE HOLDINGS LIMITED&NEW PURPLE GOLDEN
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26) Andrew Tweeddale & Keren Tweeddale, Arbitration of Commercial Disputes, International and

English Lawand Practice, Oxford University Press, 2007, p. 1.

27) HEBEI IMPORT & EXPORT CORPORATION V.POLYTEK ENGINEERING COMPANY

LIMITED[OL]. FACV No. 10 of 1998:14

SItHAnd yet, no

point was taken before the Beijing Court to that effect, though points on breaches of arbitration

rules were taken).



3

o

L

7t

=

O] %XH 3}

]

SANM = FARAl Al 44 9

FALRAT Me9H (2016, 2)

15

H
fus

34
[e2}
=

5

Azte) 2ol 9lus

o

ofp

shobet gk, weba A1

)

uJ—o]

1w

B9S2

L

R

X
B

o=

A ol o

=
.

g0l

o

-

7}

EERIER N

1.
=

kel

)

s
fils)

717k 47 ¥ e

S

A 2]

ol =
el

<

°©

TR
pojof

©

=

=

5]

ES

<olA o

Aol et =

=
=

E AHo

H
™
<
7

JJo

T30 AA=

b

ol

o
;OU
2]

]

X
o

5
™

ojp
JﬁNO
=
=)

B

junt

ol
10

el

[ —_

171 el -4 A

5]

,ﬂl

0

wr

o =

]

9]

o] &g

=z

o]'I

] 457 93

2|

=

7‘(], =1

Z
=1

Arbitration Practices?[C]”, 22 J. Int’l Arb, Kluwer Law International, 2005, pp. 143~144.

R

Al
30) Yasunobu Sato, “The New Arbitration Law in Japan: Will it Cause Changes in Japanese Conciliatory

29) CIETAC =R



1) ol9)44 A7)

A% FFEAZAY BN 2ol T FAMI} CIETACE A 7T 430
5 75t FARE HAAE o AV T ek A2 =
AT EA9le] 2AYRE BEUDEA NAFANFE SusE 5 P0G

Aske FA Fe FHA A el olUB L ok se) a9A ow o]

ol
=)
I
2
o
o
o
lo
>

0 O}{I_'; -

to _©

2 2

fr =

[

o2, m[o

(o] ol

rlr E

O

1‘

=

AL

o,

i)

_L

il

ot

-0,

o,

o

_H

o
12
o
2
rO
ot

£ o O{N

e
>
g

B
o)
=)
o
St
=
gh)
rlr
N
o,
Ex)
ET’
T @

E
2
re
o,
o,
o
O
HU
%
4y
X0
vl
Ho
=
N
>
it
tjo
& 02
3110_’
X
_\;
e
o ¥
2
[e]
o,
ﬂllO Yo,

flo
o
flo

4

OH*J@% ’6}Xl %‘

Furele] Qo] o)

<
“o
=
N
N o
)
i
N
]
o

2) o|9AH A&

A F gt o)Al dRH R 4 FAA AHY A3}
oo} 3t} o]¢} #HE MINMETALS GERMANY GMBH V FERCO STEEL LTD
7} 9ith32) JAIH 1L CIETACS] ZA]HA o] A3 S 9wty 3
?l F=ro] FEAA N E S ol FrE il JAAE AHE stk He
& “wAA AN BAREC] TAIHE AEES A FAA AEHA] 3
o] A A& wrotof gt} whef FA| ¥ 873l o] &7k Atk -4 FAA]
| o] A& slfof g}, whob TAAH oA o] XS 7] Zsto] FARA}
PR ol oAl JaAAF A& 1PAH A2 A HL] A
A gekatAl ek olw 3| SAAFAL SAAAL] O

I A AT T3S g stofor gtk EE SAAE AL Ao A%t
EAAY FA o] o] FaPx| o] FFAAM | ffuljgo] Pial Fg-o= 4

2 YU HPAE AHE & 5 ) o] & At

rU
.

-
O

s

r,
O

T
(o

2,

1°) rjE ok

N

N
N
ot
ooz

oZ mo

o,

rlo

i,

k1
m{n Jw -

JH‘I mlm

ot o
M 2 E>_*‘,

_&

s

to
)
10

31) CIETAC A1+ Al10%: W PA7h 3 2ol SA1gel 2ol g A2 gk
golE Brehn SAAR] FHSAL AAE A%AEA oleis el el 24, 9
AFoR AR ol HE 84 Gthyl ol oA EAF o Tk

32) BRIE, TR TR AT, YRR LM, 2013, p.22.

O



A7 ZAolek A=
WS vloid A3AE SAAAY TABA dstel = ofd "k spA|Rt
2R Wt ole @ o] itk ukebA] TAl2A e =4t A A3z}
o] 7idel 24| Fejaol mo] Frhd Bapxbe} A3Ae] FolE o] AN3At

ofl

>~
>
>
X
ﬁ
T

g AYNANE Ae 249 Aase] qusA v A4 29aze A
W PAAE slof Aelsh SRE PAsh slof 2] A3zl ol s}
EE S-S AT £ Ak R FAele] ARo SRR 1S
2E FARALE AT el ARHo FAR ) WIS Hold 9 2
o gE T Q8RThE FAS AWAR el AFT F ek

BN
ox,
flo
ofl
~
>
X
B
X
lo

Aol weh A3RE AYAD W GARE] FelE o]
25 70]th, w3 AL AYHE FS A FAA H7] o
| Qofo} @} A3atel BB A ek A3l el
Hald 24 AT AL A3 A sluel gk s
ARt A3ALS] B ol AH 2N Al GAA BRG] AR o]

Nl
SrHE 4X SR . oA"Y Z Al RS 3k T Z Aol ¥x%
stz a4 shabzh glek shAwE SAjQle] Alds 35T 5 2AdE A

O
e
ol
-
rr
P

M Ad
=2
N
e}
>
1o rlo
oft ud
o

O H—l
£
!
S

oZ

s
g

)

3 29y AUZ A s FABYe] FAVE hgel o Fse] A ohsAY 1
WAl S5 ohsts RS GEQAL Tt SAVEGOle WAS f4% A
B3 A4S LI Aok Aol dF AR A A9 BaEddl o5 Azxd



o}, = o] B

o)1
5

A3A7F AN S off A3AE FAZA o] WA o

Yoz A4

:\_H_

A

==
K2

SEINERY

=

A 9k Roleh Al GARPE B A

)

el

Aol AAp Foll 2R ZARZE APEHEA =T TA

=
=

A

sl

AL Aot

bovkel

]3]

3

& ATz
o]

5 A=

el

A= 27 A 7pel 4 €]

2l 73

=

=0
R

o A

7]

9

SR ]
u, 337 719

a7

st Ao|t}

of
e

TAAAE Fofst

o Al

=i
R

7] =
Aol |7 S554 &

—_
o

o
o

et glov o)

i

"

& vekaelA

o} o}# 7} v}

w) g gA

S0k &

3

EEERE

i3

o
oy

%0

X

|2 o]

o
i

o]

~
P

3

i

He] ghmoln} Ao gl 5

L= REYARE YA
2E T4

ol

o

ﬁo
or
et

—_
o

)

A
oR



FALRAT Me9H (2016, 2)

b, S0 14 A

S

ol o5 7]k

4

-
5%

AVaRRe] 2 )

=
5

o]

BIK
il

o|J

gyl

N

K
B

ojy

SR

o7t @A = E A3A7L 7|

o @

g

s

==
= X

3
th ol w FPARSE A3 Fol7k Glem A )

o)
P

O 2
= T

o)
P

Sk ol Z 4%

o)

DA Ag-ol7]ell A3 Azt HaE e

o

o

o}

K
B

o el A Wojue A=At 2 el =&

A%

-
1

9l o] Hamw Gabatel )

a

o gHoR

=
= -

RERE A

5]

REEED:

=

P aRbel ARt vjE G w17 SR E GARAR A=

S

719

| tiulsAl =
il ve] A1

3]

Pk

tol S A el 2

%843

o] ARE

Aot} meta] GAAIE

sfo]of

=
=

L
1

.

10 glujgo] ¥



&= SMERF Mol 2t 27 539

A3 53

AT, “F9 GAERAAES} 1 AP Bt
G -9 3], 2015,

A, P ake] F 7%31011*1 UCP 600 4-872] A5l
AT Ae1d, - 35-5t3], 2014

S, TG ST AR AR CISGE] A Ol e A
T, FAAFAT A63H, ATt 2014,

SN0l g3}, “g - T AT AA L] HlaLef A, F AT Alded,
=938+l 2010.

o] s}, “T=e] ‘FAXG A=} L AA ol e A, At Stul BhAke)
917 =2, 2013.

BlER, <TG R RO EGR R, fhEETE ZE281H, 2012.

Pa e, APk 161996 e B LA BAFR R s Ah Ak, it fkoit, 2006.

WA, PR EGR R RO AT, DRYIDKE: LB AR, 2013.
{M“é'éﬂm-ﬁé—liﬁﬁ, frerin NEEBE el n e RER B AR B, AN RGERBE bt 2007.
Ik, MIFESEH G A R rhBIh R E, TR Rkt 2011.

TR, il ARG S BIL IR, NS 2 KB LB ER S, 2001.

R2THE, b i iR 2 A, B Y KB, LR L, 2006.

L FPBRCRAE > (2012).

LB > (1994).

e NEEERERR T8 F < b ARG > 7 T el i) g B > (2006).

L NGRS T AN SCIEBE BB Sl B A MBI B SRR 4 T BLE > (2003).

BT ORAHEAET JE M) R LI HREE 5> (2011).

BT AN RGEBSE R G o A T B LA AR 5 S A ] PR30 > (1986).

Andrew Tweeddale & Keren Tweeddale, Arbitration of Commercial Disputes,
International and English Lawand Practice, Oxford University Press, 2007.

Christopher R. Drahozal & Richard W. Naimark, 7owards A Science of International
Arbitration, The American Law Library, 2009.

IBA, “IBA Guidelines on Conflicts of Interest in International Arbitration”, the global
voice of the legal profession, 2014.

e

%]_”’ _‘:"_Q_'ﬂ/g——t,]—oli;? 1%166?:]_,

& A7, Ty

hs

r

£



540 RAURAT X69H (2016, 2)

_, Interim Report on Public Policy as a Bar to Enforcement of International Arbitral
Awards, Committee on International Commercial Arbitration, 2000.

Klaus Peter Berger, “Integration of Mediation Elements into Arbitration ‘Hybrid’
Procedures and ‘Intuitive’ Mediation by International Arbitrators”, 19 Arb. Int’l
393 nn, LCIA, 2003.

Linda C. Rief, “The Use of Conciliation or Mediation for the Resolution of International
Commercial Disputes”, Canadian Business Law Journal, Vol.45, University of
Toronto, 2007.

Michael Hwang, “The Role of Arbitrators as Settlement Facilitators: Commentary[C]”,
ICAA Congress Series:574, Kluwer Arbitration, 2005.

Tang Houzhi, “Mediation is Developing around the World”, 717 Asia Pac. L Rev. 31,
2009.

Wang Wenying, “The Role of Conciliation in Resolving Disputes: A PR.C.
Perspective”, Ohio State Journal On Dispute Resolution, Vol. 20:2, 2005.

Yasunobu Sato, “The New Arbitration Law in Japan: Will it Cause Changes in Japanese
Conciliatory ~ Arbitration Practices?[C]”, 22 J. Int’l Arb, Kluwer Law
International, 2005.



= SMATO Mol 2t A7 541

ABSTRACT

A Study on the Legality of Arb—-Med in China

Jing—Hua LI - Kyeong SEO

According to Chinese Arbitration Law, combination of mediation with
arbitration means that in the process of arbitration, arbitrator may conduct
mediation proceedings for the case they are handling, provided both parties
agree to do so. If mediation succeeds and the parties reach a settlement
agreement, the arbitrators may render a consent award or a written mediation
statement in accordance with the contents of the settlement agreement. If
mediation fails, the arbitration proceedings will be resumed until the case is
concluded by making of an arbitral award. There is no formal name of this
system in China, it is called ‘combination of mediation with arbitration’,
‘mediation in arbitration process’ or “arbitration-mediation’, the author of this
thesis select “arbitration-mediation” and make it simply as “Arb-Med".

This thesis concentrates on three issues that arbitrators and the parties have
to clarify and pay attention to once they choose to use Arb-Med. The first part
is about the ‘waivable problems’, include waive the right to challenge a
arbitrator who act as a mediator at the same time with parties approval, as well
as the question about the waiver of the arbitrator’s duty to disclose confidential
information obtained during mediation. The second part is ‘public policy in
Arb-Med', introduces the concept of public policy, the bias may arise the
complaint about public policy, and the due procedure problem. And the last part
is about the award deals with a difference not contemplated by or not falling
within the terms of the submission to arbitration, or it contains decisions on
matters beyond the scope of the submission to arbitration, especially about the
award including some contents which has relation to third party’s interests.

Keywords : Commercial Arbitration, Mediation, Arb-Med





