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epol AFH e, YRRT, AFaET, oINS, SRS, FERIES, 274
B 5ol aZEelth o3 REEL Al Al FAFAE A1 A ok 9]
Tola) S 314 ek A% B Z9)(guarantor)©] 1 o)F-o]dS Al AL, 1 o]
ol o Qg Eef S widatr] flel AAE = St o7 AHERT, ﬁT
TUZ, FRFNES ABAe FAATITE Bush] A8 A vs) olgu
%, AuF, BYRFE BAVIRE AFAL ool dusts] 9% Aol
oholeld WEES B AVAY S nFANe Ao R AAAY
TR FAAGA g FEE ol @ BEEE BIYRFS AgGaE o
O3 %

Az SYd eduze] e AFALH AFHA P Fuel 4
) 3

(accessory) E—Z‘O]b} suretyship< 25?10 FHF27F A7|& 4 § =
S YA = A7) wEel APl A EEstal g Hol lth H3 o]
3 TS %—%— AL BHSRAe AUE 25 A7]etes whEo] BF 7ol

A RS YA, T, £ $44 w3l
50] oW e AN AFE slof A We]7) of

E3e] A 3de 54 2

oyt FHA BT TS Tt Haﬂ A Y ’\]*Q—O] 3L AFAoE E
S5t 571 93 WelE = YA BFo] vrEo T 53], A7 A 2kl
A= Aok GAAFE ] SUE Mol EokA] = A5TF WobA, Alg At oo
B ANZE 3HA] S Aol olof tgh A Ev EsuldS ke 3o 1
g L8] 27| wZol 857 =2 & 22 T8 ot BSA W
wol 8% onE At} ojelgh Weto| A myH BFe &3] A YA
A& (lifeblood of international commerce)©|2}al &7 o]z t}6)

9 FAM2 Ao Z bond AlFFE7o 22 %thRoeland F. Bertrams, Rank Guarantees in
International Trade - The Law and Practice of Independent (First Denand) Guarantees and Standby
Letters of Credit in Civil Law and Common Law Jurisdictions, 4", ed, Kluwer Law, 2013, pp- 4~5.
°]2 FIDIC A=A E B8 (security)2hil E&3IITE FIDIC A%F%7 A4.2%[performance
security] 3.
AN, Alkolgta W] fsiE Aok SEke] oAtHAIZE FXHolok st SHA B
= 1 B3-S dashs B30 AE @A Aok oirtgAlel] EFsitiil HE Ao B
} i’, TR el et AABAE 27 AdHTE S olFE 5HA BE
Qo] whEaiejeta ke vt dvkEE T, AR EAN Y HTRS, A
7131%3_ A2 Az, FAANEEE, 2013, pp. 190~192 Fx).
4) =24 HZL 19603 FRF njE YA A HERE SO EAZ o R ALRE Y]
Al 212 19709 FF AR EC] ARVIWAIA, SEAA, AYEHE T gifR =
2AEg 1487 98] ATaAsh Acks A2e Bk Bk Berrams(F1), op cit, p. 1.
5) Ibid, p. 2
6) RD Harbottle (Mercantile) Ltd v National Westminster Bank Ltd [1978] 1 QB 146 at 155; Edward
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AEAA AlGA =Ed BS54 (standby letter of credit)©] 5 H2 HZF2]
AgS sh=dl, 1 ol HlardlAe WHoll 95l 23)o] H . (guarantee)S el St
= Zo] 3&HA 7] wolgtal gk webA BFA kY] o] FHW &
& Fxd Aol shal QAo m Y =EE WS AVE ¢ itk 51
A BHFo] A8 tE He 514 BEE GERAXA 7] wiel] FAFAt
of AF-Eolg A FAAQ BAS k&t ol

gy IR AL BEAE, HEH o 7= Aok vk o] zpalo] KdalA
B 5834 1E9 vlg oiy] 1 o]ds WS A E 28Tt Iky WAt
= AlEA] 593 B osf gAY AFA AuEs AR B
< 7 Ak I AL A-Eelds & A 18 e AFEoldE 1wt

1
Azt b

Owen Engineering Itd v Barclays Bank International Ltd (CA) [1978] 1 QB 159 at 171; Britten

Norman Ltd (in Liquidation) v State Ownership Fund of Romania [2000] Lloyd’s Rep bank 315;

Croup Josi Re Co SA v Walbrook Insurance Co Ltd [1995] 1 Lloyd’s Rep 153(Giuseppe Broccol,

“On-Demand Bonds: A Review of Italian and English Decisions on Fraudulent or Abusive Calling”,

ICLR, 2015, F1904 A1-8).

193313 9] Glass-Steagall Actol] e} vl A28y Fapegjoz LEEJL, Fd

Po BFA weo] FAFHIAE o WL 19999 HAFH o 200732 Bl= FEH7]

20101 3¢ Volcker Ruleell whe} v|=r &3 thA] Aleds} FAL2gon L5 9

FR2YLE HSAE AT = g HATEHAIE 9, ICC FF RS, s

9] 2%, 2010, p. 12).

8) Atkin Chambers, Hudson's Building and Engineering Contracts, 12th ed., Sweet & Maxwell,
2010, para. 17-003 at p. 1497.

9) Philip Dunham, “The Use and Abuse of First Demand Guarantees in International Construction
Projects”, ICLR 2008, p. 274.

10) Stephan Furst and Vivian Ramsey, Keating on Construction Contracts, 9" Edition, 2011, para

10-036.
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13) AMAISH A& Roeland Bertrams, “The New Forms of Security in FIDIC’s 1999 Conditions of
Contract”, ICLR, 2000, pp. 370~371 #=.
14) Bertrams(+1), op. cit, p. 12.
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15) EdlgrA ke SdAe] /ME R suretyship?t TFE Al F-54 0] §lch G u oA indemnity
7b EagdEA T A Aol

16) F&4, ABZF2(DHZIIV) A6, HdAL 2013, p. 209.

17) AEA, “B3A G SAFGRAYP, A2Ex FA A77E, S=HEH, 2004. 2, p. 49.

18) A=, p. 51,



In

U
I
HT

F1t O 2gst 7ol sk ch3eer 3+ 267

fitl
>
ot

X
&2
55
i
Ir
>~
>
>,
o
o
o
ofN
of

= AR st EalRuAOrS A AT FHAFARE
A7 5 Q1SS oful AT oA s Aok Mol A
s
A}

R
wolotel ANAAA Bel Firoleh T olelE YS9l a7 49 A
2

PA G Ao opr), BH s FATRAL) Bk HERA
i} o

=

(=T TS0 y

Spok e 3

42 4%
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& dax gle G TS (on simple demand
guaranteep ATH= @011%1 g5 1efetrh20 Eagr Aokl A AR A=
ol 5 YdFlof sk BHS dAsty] 913 AT F 3 on-demand)= A U3H] Al
Z-gthar gy, ofof whet Ao o] P& HH = S of-E o] 9] A7)
o] ©hes] AAALY] Aol 71 }04 P S A|Fatolof s, A= T
o] AN 717t el ekslS 87} glo] ©es] o] AP S dH o
ol ofsto] Al ééﬂ%i?ﬂ% Fol AlE A & ok - oy
1994. 12. 9., 930143873 Aol A o) gt F =3 Ag e el HrA oS ¢

SR ES ol EHsialt

%

A

e rlo N HI

d e

(3) 5HA B3l izt &8+

goole 1A BES qrEehe A sl il el o 1 Hevh
FEe] 7t ot 51 BEs e O 2= UNeJ 19954 #1174
3 594 BHFy BSAIgAol w3k %Ok(Conventlon Independent Guarantees
and Stand-by Letters of Credit: ©|3} “UN@ 2F")o] d=d], 554 B3 RITAE
Fo| AgE= Ao Aok zofoga §8S spzIth2

A G 3] €] 47 1991 of] E3HRE A58 Y 71 2 (Uniform Rules for Demand

19) AEA(F17), AA=E, p. 56.

20) 318 7HF3), AAA, pp. 198~199 FA|.

21) 2016. 1. A A= g7=olt}. o> o}z 7pQishA] ear k. o] ok Wiy 1
o 1’41?'51 ZreFst S|4 http://www.uncitral.org/pdf/english/texts/payments/guarantees/guarantees. pdf
oA YT = Ark o] ool B AT, AAT, “HHE BT P 2widle] 87
ek UNH P, HwAPY A3 A1E, shau| wAPEsls], 1996, pp. 93~119; W44, “5H4
B3 9 2Eibto] 4l-87del] e UNHOR” APHAT A22d A5E, S=/dAPHE3], 2004,
pp. 315-337 F=.
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Guarantees: ©]3} “URDG 4587)°] 9l+=H| ©]= 2009. 12. URDG 758=% 711 ¥ 3%
©] 2010. 7. 18] AlE] L Ql=t), o= A O ® F 1FE A&7 HAIS
el A8 7hssit

21875 A 7f 2] (Uniform  Customs and Practice for Documentary Credits, 2007
revision, ICC Publication No. 600: ©]3} “UCP 600”2 92| 33421848 &3}17]
#18l 1ICC7F H7HEFS 2L, UCP 40058 H.521-8-7(Standby Letter of Credits) )| =
AgHh A FFLTA S TAA FHEHe A9E 53 A ow ojopr|d
t}22) 3t n|Lo A= HZEAI LA o] Zela] Bo] oubd el R o] 85 A H
HA W)= A28 A - - Ax(Institute of International Banking Law & Practice) 7}
199813 0f| “x Z-21-8-7-F U 7f = (International Standby Practices: ISP 98)”-& |4 5} T},

M. 594 23] £7

1. 2AFEE - XEF

H52) ¥ (applicant) 9] o] #|ol] me} B3Qlo] =zt A HIs T st 4
ok ol Al AR} #ojshs 7 SlollA B HE RSS2
guarantee) ©] 2} AT} Al GARAZE FofstRz 3akE Folekal 2= Fr) A
AAA A Alokzol whel AFAR] Al AR T2 )7 AAA] T
oA Aol ol gt FrE Agsty] A BFAA BIe] 2HS ot
ol wpek BEle] 1 AR H‘?XP(?O-IX}MW B dsts 497t o
719 gt o2|d 4RSS Bl Ikl s Bl A3
E= 0E 23] os) e ’“O‘X}ﬂ o=l sk Ag-oll= Ak =7t
of 9= A9l o] WY FALH &S Tk

22) Aled MEAR= URDGE ARHARl Adjefte] 7P Zlo= wal, URDGE 7414 14
el wel A7 dage] et B AXE vt drh(xls3, “URDG 7585 &
Aog & ZFAAYNY HTHZ(demand guarantee)oll B HA R WARP AT
XXXV, WA A3, 2013, p. 907).

23) Bertrams(5°1), op. cit,, p. 17.
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of Al EAHHFEF Q)7 ofd Q%J SRS P—Ellﬁ*ﬂ A
FoTART)S WS J3lEE B ZAME F e B0
oF Zro] R ZNA FERTRA] HFAE FAARE 5o “Lﬁﬁé}%
T/ 2 Z(counter-guarantee)25) 0| 2} 3}, o= HFAFY] BT F 0 AR
o] Ztilel tigh BZFQ10] RS A HTAS FEY RAH o E W)
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24) Bertrams(T1), op. cit, p. 19.
25) olx= &3] ‘9HFolelake sl=], URDG 758 3249 FdrFolzta Mgt
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A AT, B4 nFAS nFA AN AU olF AW Fo| Fu S 2w g
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27) ol AL 54 o]9le] 2oy AEE WEeR s A7ESs M de W 1 A
AJHAAA o] ARl AR - HAHE T HEA - AHEA WHol Arle A
& WAt vEel tide] AdE EAATE BAA R T RIARI A Al300E AR

28) X, “HHY 2YRFTH AFFAAHE AHFA ok 5¥r, UAMATY AEA
D FH NS} VI ERER, 1995, p. 407; A&, “SHRFAA HFo)E 0]
BZede gt nEa AgaA7bEe] s 2 g 1 7PHEAAEAS WA &
goptxdte] g9 H, g dadElAd 225, HYAAGA, 1995. 5, p. 137.

29) Ao, e 2 594 23R AW AFFAVHE - v W9 84 4
AHYE FAHoR », WA SEHAT A114, S=aA S e3]) 2015, pp. 388~389.

30) HABGA, HADFA L WAL SIV] - AR, HAdBAA, 2003, p. 8.

31 A3, IgANEZANG A7l AR B/ 23 - el HElE FAemy,
St Pah=g, e Wakd 44, 2014. 10, pp. 14~15.



272 RAYFAT ME9H (2016, 2)

e
rg
>~ N
>

Ho
2 O
rlr
N i o oY e

£ |o
2

o R
o 9 & r1r
30 2
(98]
-
O
=
1
>
rO
11
ofN
o
rlo
o
1>
Y
o o
ko
= it
xS
2
ooy
(> o
o
az
NS
Hillo i
5
o
4 2 3o

fo o i g

o o
rio,
=2
>

[-40
s
N
=2
fu)
gg
>
12

e
N
-

y

N
-

' % %

2 AL AN QS e Atk SIS B4 ol Sia L S
el 98 UL o, FELAAN SO AR Al Fofapoi 2
A ARG EL AYFOR HA Bobd] £t HEAE FeA o
W A9 EE el B ek nalhw B ohjeh, YAASIE okl A0
o] Qg Ag, nEclo] BESHE AE 49 wrhn g

L AP EE gl Y

A HEAT SRR s dAA K] AAAE stel A Feiarel W
FAE 594 Bl de A7 AEd AR flEels et A TE
shfetie &2 AQUA G sholl M Algate] AF-woldo] AAR A=A =
oL Aol Al A Fof ek SRt o efH o= o] 3k WAke] A7) “A
71491 A i «Agd-gre sty 288 1 AFS AL 5 Y, =
ARG s etk do] SAKoR e AR i

URDG 758, UCP 600 5=:= ISP 98- A7 4191 Aol thal 7t sk+] o=t} ISP
98 1.05(c)= A1 Q) A= 7ol e Abgeleta AR el 594
=& Ao Eaol ofs] AAH o WA A0 2N, 27|l = o] w3 ﬂ@?—‘i
QL Htel §1a, eadie tiie] yetel M= Aol ejsto] FaEaL 9l
L, vEE SAARAUCO) AsHAAN BFAEHS L 21878530, L~

A]

32) 9 1994.12.9 X131 93t143873 ¥,

33) A5HF29), WA=, p. 389.

34) AE=E, p. 390.

35) “&A=E, p. 390.
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@ D] ozt gl &, o] BEe ygR T $atA] ofydit)

38) w3, “EHA 2ARF BAA FEAdT AEdE] He, Hx 9 Aens, HEd
3], 2014. 5, p. 13.
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40) AT, “Al847 4 2T glojAl <] XI—E-LSXVW%: b 5o dLE
THoZ Aﬂ?ﬂﬁ} 1] 7199 3A o714 Ad7d, 2010, p. 655.
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41) Bertrams(*1), op. cit, para. 14-17 at pp. 372~373.
42) Ibid, para 169 at p. 446.
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43) UN goF Al19z% #1383}

44) UN 3 oF #119% A28}, UNCITRAL Secretariat, Explanatory Note, p. 25 3.

45) 294 - 318l - AFd FY([Roy Goode ), TAEA S| o)A HTFRFFUTE TholE, F
'} 2008, p. 130.
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B2 TAFY N E Betal Bl e w7PEdd B 9 dAAES AF
e 9lom, olgfgh 2l o] FAIe digh 27 Hajol| dFshA o, F
A H-e] Agtel] F3Fs PX|A| ofygrhar skl ok ohvh w7PH o] B
A F JAAZE FA ARl A Hofok apw, ARFaS A A ol &4 3
o} LCIA A3 A25.3%0] ofstH, SAFAT7F 7435 7] del= dAkat
7P ol ArEo] B H dAAHES AT 5 L, FAREETI 74
= oAl Aol SAFAT] S wropA B 9 AAHEE 7
Aol 27ged = Qlrk 2 olelg B B XA FARET 74 Aol
= AHEoll, 7 el AR SA] FA EojoF gt}

o| ¢} o] 7hAEe] AV} H= WEAATE FAMA eFolH Hdo] HFFH|7}t

AL G o5 A wf FAS] FAHANY BEw A TAMTE deA ARE
ot & e A ohdrbste ofito] AVjEH

FoolMe SAE FHE § BEw AFaAIAE dildd FAE iz
& BSw ATaATEAEe] Bol &85 vk 1Eal S¢S AU 9 B3
A g A 7EA el vlaiA, ol AkE AR 3 BEa A AT @ ‘(17]'”
dol EX Y stk Bet, ol BEg e AR Al 2389 4%
ol nejd dart glom, Sy dejd tE #Ee] @ AV Ha, Aol
e s 210l @ dAsty] witol E vk Aol o] g Asfjel] dzg
HEE qlrheh 53] T = 7] 7144 Y(Technology and Construction Court)©]]
A WER 1A Bl #g 7 AR aefsi)

_L4

Simon Carves v Ensus AF71620| 4 FAFA|OFA = QIFEIQIA O] W0 2 = HH
HZEL AEFAY o)A &5l FUldS A9t Y271 ¥ hthe bond was
to become null and void upon the issue of an Acceptance Certificate) 3. 7733}l A%
o Qs B o A BT Ao AEHAL B4 Fe

61) Themehelp Ltd. v. West and Others [1996] QB 84; Potton Homes v. Coleman Contractors
[1984] 28 Build. L.R. 19.
62) [2011] BLR 340.
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dol EAsh=Aloll thgh EAgo] LAY Simon Carves= HUoll =34

718k A5 FAsta, on| o|Fofxl HFFE H3lske WHE AlASATh
Akenhead WAL= P4 HFo] @R RA o WHEE QA oko] HAA O R
oA T 594 BS stellA A& sHA F=E F8sta e A,
2]l Al Rlo] Eetell tig Alele ofHr et A5Y e Tl ASs 4
Sl 74 9-of| (demonstrate that it has a strong case albeit that the merits of the case would

not need to be determined at that stage) HH9> 754 7S WE = At
A8 T

Doosan Babcock Limited v Comercializadora de Equipos y Materiales Mabe Limitada
ARl A 270 ¢] ol R0l HHA BT FEE AlFAR] Doosan®] o]0l FS H
H37) Q& EFE A=, 1 o] FS By tist QIFERIA g W e
2013 124 319 SOl W] mEdbs ol Rk 2R ¥o] 2Tk Doosan
< 708 et 2012 119 309 3 20131 59 100l ZH2 EFA1Q] Mabe
o oJaf AR L IS17] wiitel A5 E WS Aol ST Mabe= K.Y
2] 7} “QA] 4] ZX|(temporary measure)” = AHE-F 3L Q1= 7ol Q1SRN W
S BFTE F JdoE ASEFdS A2 EE Mabet™ Doosans AU 2 31e] <&
sl Aol dtkeE 1S B BEE ATE & 4 Advka g9k ol
Doosan+> %= High court®] Mabe & =2 H3H HATFaA 7S Tk 4
o HYS BdeZh AAA X2 A o ARRE AL gl Ae] ophEhar
S A Doosan®] 7o) A52o] glow, He7t AX A X2 AREH AL =
Zolgli= Mabe?] 72 A<l BF Y $l=(little short of ludicrous) 7 &2 FHa}3]
th e Mabe] B HT-5 8838k HW, Mabe7l JIFERIM S g8hA]
e Apale] AlkNtE o] &t s AdE sk Aojgtal sAA HT
A7 RS 8kt

G oy} A7tEEAAE BEE e ARS8k 7]
AZA% Ab7] e 9] o] WA 9o %= 1] %A A (unconscienability) S £ At} H] %A
olgh gt & AoJsr]= o Har, FAIA] Abzlel] met FeEA|RE ALY
= Rlow S 7 o] W gARRRe] HAE wAIsHA o gk

il

1o
U
fir o 1E ox K

Lol Aleo)g ZAostAY, v dE vkslk 924 &3 A (unfairmess)S TS}
Zo|t}63) T thE AL A = B FAAd S A ele] ZHo(lack of bona fides)9} 2]

Eye Agow Polsgicked

63) Raymond Construction Pte Itd v. Low Yang Tong & Anor [1996] SGHC 136.
64) Dauphin Offshore Engineering & Trading Pte Ltd v. The Private Office of HRH Sheikh Sultan
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Ruckversicherung AG v. Walbrook Insurance Co /\}744 Group Josi v. Walbrook
Insurance AFAOA] o8] Y-S WA A o7 Folstirh T3k UNE ok =<,
2B YR AFFAAARE T A0} £
A E BTEABNEE FoHe Ao Ak 71 F ta] opi-e Aol F
A k=il 3l 66)
g FAks Az Bew F7E 248 7HES s =etha
Ften

Wyl T2 U

Pite] FAAMA AN BFA Sl AT F7} opd th @b
B8 Al B L AT S HA AR 9 D R
32 A ALE B Al B 2 T4 1A TAAEEY

rﬁ _1

R R T u}
1

Fae, < AR FAl =SAA
HAEE Aok A ow ok P2 s AskaL =, L Oﬂ"LL ~6‘l XH*V\

bin Khalifa bin Zayed Al Nahyan [2000] 1 SLR(R) 117.

65) Bertrams(5°1), op. cit,, para 16.2.1 at p. 433.

66) Ibid

67) A&FTIAEHY 2013, 2. 12 AA 20137FH79(R T2 0] FIXE FFEAR o] &
4 2YRTES sk, BFo=EQle] FAE FUE 1 EEe 4, & A
o FAAHE SR} ofe ARIeR FYst FxEa & 4 Qdrh); IHAYHY 2
A 2011. 10. 19. 274 20117}5869; dewﬂ 4 HEHAAY 2011 10. 19 2A 2
872N (529), AAI=E, p. 387 535 A<l
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Arekal s g Gl E Aol gk SAA AR o= o] LH Al lojA] T}
PHEe] HYPow H]{Jf’% W Qlvkar ghehed) 1Y o714 SH A B sholl A
45k A rk(assets) 1A o F-Q1H], o] Fof] A =
A BF st A o] HFUS A3z A Wahe Ate] B
L] 70) 182 e dE 9l A5k o7 o] HES
Ao ‘lﬂfﬂ% 7] woll, =9 #Ael7 BHE AR ®BI|= ofytkn)
1 o] Bl AFA | AY BU=7F il obd ZA9-of, Z17F d=
e Sdstd A ARl Atk Wl Aol =
ANFA O Z AHE sk Aol G i 2AFaL
Bk ARk, 9 A1 Rle] = ol AAlekA] ¥ Aol 4= W #9—i
23S Fdstr] faiM e M §7HE Wolok gk We] F7tE W] 9
A= AlZdQlo] Eetel sto] F4E whel -2 gk <27 (good arguable case on the
Atk A3 d= Hdol A 7P AEAQ #Ho] Atk

o}

Lo
ox!
¥, U
rﬁ
o
é
()
w
BN
=
=
1=}
ol
O

[e]

h=)
>,
o'
o,
O

rl

A& 501, Alekol = iellA AA=ATAY, Alko] o

= 5
shaL Sl A Tol dod AdH fe] e Aow AA

W& 9ol = FFEAEA el Theste T Ayt AR A
parte) 2] E &]-&afoF grh Wk A (inter partes) 4 2] E N HES o

O
>

O;]\‘E‘
oz TR Aol Al 71954 EAE slokshzd], ZhA R el 9%

68) Section 23, Civil Procedure Code
“For monetary complaints brought against a person who has no place of residence in Germany,
that court shall be competent in the jurisdiction of which assets belonging to that person are
located, or in the jurisdiction of which the object being laid claim to under the action is located.
Where claims are concerned, the debtor’s place of residence and, in cases in which an object is
liable for the claims as collateral, the place at which the object is located shall be deemed to be
the location at which the assets are located”

69) 4143, SAARAT] ek AT - WAL B AR 9 SAA BT 7] 20| B
dukpsrs Falog AEustn S35 2001, pp. 82~85 F=E.

70) OLG Dusseldorf, 28 January 1999, BeckRS 1999, 02807.

71) OLG Frankfurt, 8 December 1986, NJW-RR 1988, 572, 573.

72) o] Fid uiE] 549 et HEld dE] 2AS #F CMS ZEANFAC 253 Dr
Benjamin Lissner &% WS Aol Al 7A=Y,

73) HR.H Maharanee Seethadevi Gaekwar of Baroda v Wildenstein [1972] 2 W.L.R 1077, Colt
Industries Inc. v Sarlie [1966] 1 W.LR 440.

74) Civil Procedural Rules 6.36, Practice Direction 6B. 3.1 (2).



TAZEES] £4& D871 7h o Hik

g WA A ABo4E[AA ] A 915 Ask] AR TR TeEE
e AT FNE 5 Ade ARIEE o AS 95 &, O 7|de
Aol A d A5 7R 54e 24T = gl APl gl gl AR)d
& A @ AdSES sha vk AAR fvel WY AFAeRE VA
A 2 Moyt Aiehs 49k vk k)

e GHH R & A7) Fol BAHES AT 5 =l 7HAEe] B9l
= ¢ IAAE 28dte] F4E 5o AAsta, it A9 Helle A7) e
o] FAve =31 ARk 4rhe

Y RAAE] Al date] MY FEES AAA g 4R 5 9
s, TEWES A Aeds BdE, O] Aede Ados Auehenl,
7HEFsE ZHAE Abolell Al AtolE FA GFEthal TR

(3) A L ATIA7 AR A% - ¥
oln] FelA7t LA HE WEF
TR W s
A ek 53 g3 g FA AN AW Held FTEAM R E
B7aa, o] JTE S LS FTIATAR
2, A
ERERE
Fa 8 A
(4) BFF7 GAH AR - FAWYR B AFFA
o EABRE A AR
B B3N ATAG 529 BFEAI
BRI PR i S FARAR olefd =
& 7] 918 AN A (interim measure) & T3
S

Mo FAMg e olsh o] AH AR

o
=
e
)
ro
o
O:Oél‘,
>~
>
i)

H=TT 1.
77) ZPO A|921%, A|922% A|13}, #9363,
78) BARAIEC] EE] FolshA] gretid, AN Gk oz o]yd A Ee HAH
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% 2Hpay first, argue later)”2h= 1 Fuljtoll ¥k 9Fef7} o] FolH a1, o]l & gHej 7t
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A % T JrkICC FATA A123.1%; LCIA A3 #2535 UNCITRAL A1 2|
A26z 7
79) Donald Franc1s Donovan, “Powers of the Arbitrators to Issue Procedural Orders, Including
Interim Measures of Protection, and the Obligation of Parties to Abide by such Orders”, 10 ICC
Bulletins 57, 1999.
80) Philip Dunham(5°9), op. cit,, pp. 282~283.



RSN E B8 FoAt nEA LS Arlw uEE ATE sk AL
FARA A WA o FAA A A HABR, FAZ BE WA
7} FARYR) HEFHTEA DA AL Ao sl 44 %S

< 457 o | TABARIE FAH T AA = S N
ol Ae)7] wiitol, SA|AGT ol 572 BSHFFA e It A A ARE
sh717F A o2 otk ZA ol Atk o]9 o] FAR/AR A Aol Aw
g Fao] we JAA S Fotolof & Agolls tiiti o] S AT A A ol A
EYEka A= AHETAR AR &8 F Ak ol A= T8 AT Sl
Ao AT A ARE A Ashr = ks

AFTAJA A= SHBEH7E FA457] Aol BAsh= A5 4948 A9
g U RS AlEoln g, SRR o] SR, AAHE A AHTA
Aol AL A TABARTE A AR o -2 A dnksd) a4 A
A AR AAst] FAANAT I EE 1 o] Fouk AFFAE AT 9

81) SEvel A8 TAH wE2W, FATAT] dAIH ARS 2] FAS AR, FA
WHdel FAEAo] ol whehA] Wl ok Ao el =R eketh g, 20064
AARE A GAE Al ¥3 UNCITRAL =24 (UNCITRAL Model Law on International
Commercial Arbitration) A|17HZ=¢l e]spd S| eg-2] IA1A Aol sl Gzl A4
A Fsta, AT &5 Rifsle o] A2o] ZQ =Sk #A) 20061 UNCITRAL
s gAR E9iehe e R -2 AN Aol w3lel ol H e, FARA T
o] AAIA Aol tial FAHE A= AR Hof Qlrh ok, o] 7j7gste] =3 T3
e 2 SAHS AR Sl Aol HEH B2 (FAY A2x), A A
57 = QA AEe] a9l B Fae s g ok oA HuR vl
Sy ke Aol GefAR] g F U 2 JYHV])= oHE HoZ B

82) 200610 W= A4 3l 2 AlE] (International Center for Dispute Resolution, ICDR)®], 20101
o ~2E5E43]24 A7) T(Arbitration Institute of the Stockholm Chamber of Commerce,
SCC)ol 247t AHEAIRl ALE EYatA L, ofAlol - B3 A Fe] A $- 20104 A7FEE
= 4l| g A A1 €] (Singapore International Arbitration Center, SIAC)7}, 2011'd0ll= TF=1A/dALS
7 A€ (Australian Center for International Commercial Arbitration, ACICA)7}, 20130 &= 53
=45 A AE](Hong Kong International Arbitration HKIAC)7}, 20141 d0lli= U EAIALZ A 9]
(Japan Commercial Arbitration Association, JCAA)7} 22} F5AQ AXE =it -
Yoo A4 20159 shub7] @Al gisHdAtEAlY SASATER Y NS =9 Slbk
55 AZe E9)o] oidsa vk UFaAd Axe digt dMe Husl, 55
A|QN(Emergency Arbitrator) A=l ofgh u#», WHIFE A5H, A&didtu, 2015. 2, pp.
68~107 F3kA17] nigh)

83) SIAC F=A7F2] Schedule 1, A|7%; HKIAC %4712, Schedule 4, #|20%.
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84) SIAC = A|7t2 Schedule 1, A1z,

85) ICC FAI7+2], Application V, #1% 63 IFFANHA AEZUZFE 109 oW £+ 5
AN E AEESE ki Uk

86) SIAC TAITHHL 199, 1C FATTH 2990<), LCIA TA7+H& 3942 Fgsta
ol ok, dA- R o] 71ks #]7]7] & 7] e, A wEs o
At s B7]7kel] el AFHEE gAY, “IhH5e g AESHA e 2 =
|3t glrh

87) ICC FATEE 15, LCIAE 149, 28 A3 weha d#e &= gk Fu= SIAC £
AN AR7|eHs A gETh

88) AuLsk(F82), HA=E, p. 9.

89) JuLsk(F82), HAR=E, p. 82.
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olt} stjete IFZFT Aol AT ddeti=A] stz TAE oId3] &
A e, oA AF3 Arlrel 7o AeAHH AHA sjde] B o
2 Boltt

o= 11FFAN0] BYH nEel Welol FEEA A, SHA w2 W)
dal Wench §A% 4TS 5] HRoleb] nrks, B4 MU 3L o)
2 o AFFAMR AR FOAA HERE B4 W W, Wl
AH olsfuA ] PA Sl o]0k B Foli 7187} Qirk. wekA
e AHANA £ nEF BT AP B Pelgol AFahs, A
Hom Bud 24 AFS avaid, ALY oldd A4S AZe7 A4
A7) e e gole sheiek, F3] ofdy] MR £qe AU e AT
A7 o] Q§H I S ofel e Rolth. AR, UNFFAARAA = 4

=
25 Fof AARN] A = g Tl el vAlig]lo] ke 7] 37}
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ool Tk AA A EE Pel el Agehs 39S BuE & vk
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WOk A AL WEA] s PlE % S 5O BTAE e A
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FARE R el 9 Atk AR tEUA BAR AR
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90) Bertrams(5-1), op. cit,, para 17-1, p. 471.
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A, ARl 1A BT stell A ofate] AatE Aol tis) FuAS P
A AL oFhE Flo], Faata WA e WA EE Fusty] 9
AAAR] FEY HSEE 7MERehE AS e Ferha BAEIE o7
of Tl Zfs ohAd2 ko] ub Al §lTh3) H3E Rb Breda, 22 july 1992 ]
= ole@ TirE 54 B3] A AX e} avkE A= Ao, A
I e Apgte]l Bo] F2AR]] BEo] utal o7t X9} FstA] 7]
woll 81857 ek=thal dAste], oHd R} W] ARS Witk

A A= 7hE A eEs ThEE AdAY] 948 4y 48E 2
ok a1, HW AlP(ex parte hearing)ol] oJ3] Al Q1= = HolAIRE A
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& eube

gy, gt s A3AEAR 28 gl s FHAAA] 7FdE o
T 2 A o717 ZEfdt wjol = AB3AFAE 1 A A A AS
oo we} YA HLE 7IbFE A A3ANFARZ stofw FES & 5 =
2 3= AL 8 A291 %, A248% 13}), &l oste] A3AF-Ap= A
& et 7HHRe] a9 AFAA ] et Ak FEEEa T
tate] E46H Drh AL Y A207%). wEbd &8 JAd e 7HERE Al
Aol AAHYES Walr] 98l 7MtFE Res AEAe TSk, 25 F A
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!

91) < 1993. 2. 12. AL 926129801 ¥+,

92) D. 1980 J. p. 488.

93) Bertrams, op. cit,, para 17-4, p. 476.

94) KG 1992, 301.

95) MY 1994. 12. 13. A1 9311951 MLl A2,



2) ¥ ATE 7] 9T A AT At
W27 BEA 5 oF7] sl e Aol =341 A3t Azt Aok
WS Pokar sk AAS 2R sk Aotk o & Eo] FADIC Aok e
A A7 91 ¢ 3] (Dispute Adjudication Board)®] 245 A&t AL 27102 4
Jot= Aol BRI L3]o AL 84 ol HelA=s 185
ofutie WAL Al Bty F87b 53 Kol B thE X}Z]i# ICColl A A¢Fgh
B 9 A 2 WOHICC Guarantee and Counter-Guarantee Scheme)S S <= 9
Folate] Bt oS Ag FA| o] FAAAN FoAtE RS S ﬂ%
stojof ghrh. A -FAMAoF atell A Folabe] HEH et Bl A = A5
FA= A ABEAE $8 ICCTHZICC Rules for a Pre-Arbitral Referee
Procedure) &}l A 4l ZH(Referee) 7t Y= 25 DA e = 9lal o] Aol B
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ABSTRACT

A Study on How to Cope with the Abusive Call on
On-demand Bonds

Seung-Hyeon KIM

Recently the abusive calls on on-demand bonds have been a critical
issue among many engineering and construction companies in Korea.
On-demand bond is referred to as an independent guarantee in the sense
that the guarantee is independent from its underlying contract although it
was issued based on such underlying contract. For this reason, the
issuing bank is not required to and/or entitled to look into whether there
really is a breach of underlying contract in relation to the call on
demand-bonds.

Due to this kind of principle of independence, the applicant has to run
the risk of the on demand bond being called by the beneficiary without
due grounds. Only where the call proves to be fraudulent or abusive in a
very clear way, the issuing bank would not be obligated to pay the bond
proceeds for the call on on-demand bonds. In order to prevent the
issuing bank from paying the proceeds under the on-demand bond, the
applicant usually files with its competent court an application for
injunction prohibiting the beneficiary from calling against the issuing
bank. However, it is in practice difficult for the applicant to prove the
beneficiary’s call on the bond to be fraudulent since the courts in almost
all the jurisdictions of advanced countries require very strict and objective
evidences such as the documents which were signed by the owner
(beneficiary) or any other third party like the engineer.

There is another way of preventing the beneficiary from calling on the
bond, which is often utilized especially in the United Kingdom or Western
European countries such as Germany. Based upon the underlying
contract, the contractor which is at the same time the applicant of
on-demand bond requests the court to order the owner (the beneficiary)
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not to call on the bond. In this case, there apparently seems to be no
reason why the court should apply the strict fraud rule to determine
whether to grant an injunction in that the underlying legal relationship
was created based on a construction contract rather than a bond.
However, in most jurisdictions except for United Kingdom and Singapore,
the court also applies the strict fraud rule on the ground that the parties
promised to make the on-demand bond issued under the construction
contract. This kind of injunction is highly unlikely to be utilized on the
international level because it is very difficult in normal situations to
establish the international jurisdiction towards the beneficiary which will
be usually located outside the jurisdiction of the relevant court.

This kind of injunction ordering the owner not to call on the bond can
be rendered by the arbitrator as well even though the arbitrator has no
coercive power for the owner to follow it. Normally there would be no
arbitral tribunal existing at the time of the bond being called. In this
case, the emergency arbitrator which most of the international arbitration
rules such as ICC, LCIA and SIAC, etc. adopt can be utilized.

Finally, the contractor can block the issuing bank from paying the bond
proceeds by way of a provisional attachment in case where it also has
rights to claim some unpaid interim payments or damages. This is the
preservative measure under civil law system, which the lawyers from
common law system are not familiar with.

As explained in this article, it is very difficult to block the issuing bank
from paying in response to the bond call by the beneficiary even if the
call has no valid ground under the underlying construction contract.
Therefore, it is necessary for the applicants who are normally
engineering and construction companies to be prudent to make
on-demand bonds issued. They need to take into account the creditability
of the project owner as well as trustworthiness of the judiciary system of
the country where the owner is domiciled.

Keywords : On-demand Bond, Independent Guarantee, Fraud Rule, Abusive Call,
Injunction, Provisional Attachment, Emergency Arbitrator





