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on Contracts for International Sale of Goods (CISG), C.H.Beck * Hart - Nomos, 2011, p. 1033(¢]
3} ’Gotanda, in Kroll/Mistelis/Viscaillas, Commentary on CISG’ = 91-8-3}).



06 FAYFAT KEIH (2016. 2)

(principle of good faith)"(#F #172 Al1ghel WlelebL wolo} rke aFA}
Az Ealo] Aol SIS ] 918 GelHel 24 Askolok sul, 15
4 93 AFHOR /e bt UEel 18 gomM N ¢ Al &
S T S e foke] sk Aol wekis Ao Holof &
Z0l7] otk olrh o1 Aol A sl ATrel o) $lutel R ghpali

A £ gl A =) Sstel MAYAAL AR 2X7E A
A2 RolQA, Fe Tk BAS 24F A3 g A2 7Hm W g A

ths-olgkar widte 4= Ql=A] of = Aloe] fHel whe} A Hofof ek

:i il

ol sl et $el) ol eIk o A o
, A zrel s A (S bR ALA) ) Al oksl el gl )
A}X}ﬂ ol olAe A ksl loleh A, ol el o
e 1 231} ABAGIOA MAZAAL SR A AT 4 A 2
el TFEE Ao 7ML Wolthy AR, 2L Wt A Wa AR
&l 7zrel el $luto] QITiEhE SINrEAIRRE o] tg o Ao} HR
AR, Sa) ST S PARL 24 £AT0 U, ol 9w

AV A FAUEAREATDE 405

L
E N
oﬂ, I’H
ot

6) 54, 44, AAA, p. 293; Joseph Lookofsky, Understanding the CISG - A Compact Guide to
the 1980 United Nations Convention on contract for the International Sale of Goods, Third
(Worldwide) Edition, Kluwer Law International, 2008, p. 153; Stoll & Gruber, in Peter
Schlechtriem & Ingeborg Schwenzer, Commentary on the UN Convention on the International Sale
of Goods (CISG), second (English) edition, Oxford University Press, 2005, p. 787(°]3} Stollf
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Hamm, 22 September 1992, (Frozen bacon case), English translation available at: <http://cisgw3.law.
pace.edu/cases/920922g1.html>, CLOUT case no. 227. 23348, AAA, p. 204(“&2| 43 A&
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14) Gotanda, in Kroll/Mistelis/Viscaillas, Commentary on CISG, p. 1036.

15) Gotanda, in Kroll/Mistelis/Viscaillas, Commentary on CISG, p. 1036.

16) Oberster Gerichtshof, Austria, 6 February 1996, CLOUT case no. 224.

17) 43338, AAA, p. 294, 545, AA=E, p. 11; 49, “IAEF ool A vzl &3
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Schwenzer, in Ingeborg Schwenzer, editor, Commentary on the UN Convention on the International
Sale of Goods (CISG), Third edition, Oxford University Press, 2010(¢]3} Schwenzer, in
Schwenzer, Commentary on CISG’Z 91-8-%}), p. 1045; Oberster Gerichtshof, Austria, 6 February
1996 (Propane case), English translation available at: <http://cisgw3.law.pace.edu/cases/960206a3.
html>, CLOUT case no. 176.

18) Elizabeth Opie, Commentary on the manner in which the UNIDROIT Principles may be used to
interpret or supplement Article 77 of the CISG, January 2005, available at: <http://www.cisg.law.
pace.educisg/principles/uni77.html>, §3.

19) 238, AAAM, p. 294, $45, DA=E, p. 14.

20) Stoll/Gruber, in Schlechtriem/Schwenzer, Commentary on CISG, p. 792; AHd, AA=E, p. 47.

21) Stoll/Gruber, in Schlechtriem/Schwenzer, Commentary on CISG, p. 790.
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22) Stoll/Gruber, in Schlechtriem/Schwenzer, Commentary on CISG, p. 787; Fritz Enderlein & Dietrich
Maskow, International Sales Law - United Nations Convention on Contracts for the International
Sale of Goods, Convention on the Limitation Period in the International Sale of Goods, Oceana
Publications 1992, p. 309.

23) Victor Knapp, in Cesare Massimo Bianca & Michael Joachim Bonell, editors, Commentary on the
International Sales Law - The 1980 Vienna Sales Convention, Milan, 1987, p. 560.
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24) Gotanda, in Kroll/Mistelis/Viscaillas, Commentary on CISG, p. 1039; $4¥=%, AA=E, p. 13.

25) Gotanda, in Kroll/Mistelis/Viscaillas, Commentary on CISG, p.1038; Arbitral Award of an
Tribunal of International Commercial Arbitration at the Ukraine Chamber of Commerce and
Trade, 1 January 2005, CISG-Online 1372.

26) Oberlandesgericht Celle, Germany, 2 September 1998 (Vacuum cleaners case), English translation
available at: <http://cisgw3.law.pace.edu/cases/980902g1.html>, CLOUT case no. 318.

27) Oberlandesgericht Hamburg, Germany, 28 February 1997 (Iron molybdenum case), available at:
<http://www.uncitral.org/clout/showDocument.do?documentUid=1500>, CLOUT case no. 277. 71'H
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28) Federal District Court New York, United States, 9 September 1994 (Delchi Carrier v. Rotorex),
available at: <http://cisgw3.law.pace.edu/cases/940909ul.html>, CLOUT case no. 85.

29) ICC award no. 8786 of January 1997 (Clothing case), available at: <http://cisgw3.law.pace.edu/
cases/978786i1.html>.
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30) Oberlandesgericht Hamm, 22 September 1992 (Frozen bacon case), English translation available
at: <http://cisgw3.law.pace.edu/cases/920922g1.html>, CLOUT case no. 227.

31) Vienna Arbitration proceeding SCH-4366, 15 June 1994 (Rolled metal sheets case), available at:
<http://cisgw3.law.pace.edu/cases/940615a3.html>, CLOUT case no. 93.

32) Stoll/Gruber, in Schlechtriem/Schwenzer, Commentary on CISG, p. 791.

33) Ibid.
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ABSTRACT

Duty to Mitigate Damages under CISG

Hai—-Kwan HEO

Article 77 of CISG requires an aggrieved party, the promisee, claiming
damages to take reasonable measures to mitigate losses. The reasonable
measures required hereunder are limited to those that can be expected under
the circumstances having regard to the principle of good faith. When taking
such measures, the aggrieved party must do so within a reasonable time under
the circumstances. The expenses incurred in taking such measures are
recoverable from the promisor. If the aggrieved party fails to do so, the
damages recoverable from the promisor are reduced in the amount the loss that
should have been mitigated.

The aggrieved party’s duty to mitigate damages applies to claim for damages
only. That is, the violation of this duty should not be invoked against other
remedies available under CISG, such as the right to claim specific performance,
the right to claim for the price or the right of reduction of price.

In practice, under the provision of article 77, the aggrieved party, the seller
or the buyer, is often required to enter into a substitute transaction as a measure
to mitigate losses and many cases involving a substitute transaction are
internationally reported. Therefore this paper intends to provide a certain
understanding of the aggrieved party’s duty to take measures to mitigate losses
based on such cases reported.

Keywords : Damages, Duty to Mitigate Loses, Reasonable Measures,
Substitute Transaction





