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53] ol Aol the FUHOE AT 5 gl P J1F0] PA
o b olel e mAele FARYT-o| Aol oJstel AGE =Y, FAY 24
of APRA S mek AR cheRek Aol 85 3 grky TR 7}
AE Bk e Abolste] ofw s AU S Adstrie] ek 4EE 1
Ageto] gebAy] upel] olsiwAlSl tyel FAT el gtk

EAfA T ARG B AFARAR TR Aslbs o] A
= ggstel A olAY of4) Vs Ad WA AT APELS ATARAR B
HEE 2AAF)) Ao oleld BAAYANM TATAE A5 T3l 8
o FATAE AFHOR A% - Fa] Astel 1PN WAl Y £A
= FA3 ALY, 1 FRAE BT ok AT} v]ulek Aol BE o]
g A7 B ez

1) 19924 r9]=9l A FAe] tf ol &3k AlA23 X]3l(the World Bank guidelines on the treat
-ment of foreign direct investment),> FZAG7IAE AAS= YHORE HFTEIH, A
AR, AT, AEIEAES AASEL JITHUNCTAD(2012), “EXPROPRIATION”
(UNCTAD Series on Issues in International Investment AgreementsIl), UNITED NATIONS, New
York and Geneva, 2012, pp. 118~119).

2) BN AAvbA S 3l Conoco Phillips BV, v. Veneaela A9 434 5= BIT #l6
Z ©FlA A7HERIEE et JedE FATRITO] AR book value)oll A
ato] BAAS AAsIHonRE 2 IPEFES S AASHA Eudds =4 A=
stASol fralloF W ConocoPhillips Petrozuata BV, ConocoPhillips Hamaca BYV. and
ConocoPhillips Gulf of Paria BV, v. Bolivarian Republic of Venezuela, ICSID Case No.
ARBJ/07/30, Pending (the Respondent files a counter- memorial on quantum), August 18, 2014).

3) a8 Adr|EI ddste] FAFAEY BEe 7S FASHAR, ol #Ad =
e FAAE Y] BAE Fote] FEE Al 7 AHEE 5 B o vk SAeEE
= FARATY A7 HAFAAR] Ak W= AAA e xS 1 713ke] A
&4, AT} 7HAE FAbell A EHst gElHel 7ol A, FAHA|
=9 2A7F A 52 B g F ool 575 FPH R aHste] ARPER IPHE
49 FANE At

4) 2 ATE X A =E2014)S A st Beksk ZozH & AFHT IS
$9) ngol T4 Fof mABAAL

5) 1987'A~2014A7HA] FAFAEA L] FAAALS F 6087122 F 7% 3L ITHUNCTAD, “Recent
Developments in Investor-State Dispute Settlement [[JA Issues Note, No. 1, April, 2014]",
UNCTAD, 2015, p. 5.
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FTAFAES R Bt B3 A& WHET] 9% e ATt e s
A, Aoz AAE Fo] 1959 ra|eFAte] #s A Z<Mthe Draft
Convention on Investments Abroard: the Abs-Shawcross Draft Convention), #|3%2] 4%
shal 3491 R J(just and effective compensation)ol] 3k 4 o]t} o] 1961
FO]=RIFAAh ] Edfjoll thEk =7ke] =AlA Ado]l #E A ZSMthe Draft
Convention on the International Responsibility of States for Injuries to Aliens: 1961
Harvard Draft), ol A& BE (F9-&-& BAdE ofof ghrhar WAlekel aL, o]o] 1967
rej=rel Aakde] Ho #3k OECD §4 ZSHOECD Draft Convention on the
Protection of Foreign Property), o141 % 25121 A2t B G| ojof s, 7 8-A
B o] et AS i gskaA Bl g =2]7F €] x| Qlnh o9
80 Aol 3 B =7} o] FoA kol e B-staLe =l FAH A
TUE HAVE 9 B Ak
R GFEA] FAT A= 0] B ]lo] RbE Ak g5 913 FArA|=ro] A
©](bona fide)®] HIXPE A1 TFAIA FAZA] BAFA ]S 2= Z12 ofth o]
G rAAS TRl FAA AL AT = on, HAEQo] ke A] ¢
7] Wizl o= AFAAL FlEtejof dh= SRR B vk 1HER —rx}vx]
0] AAE EFoHA A FAAE BEsjof & o] e
Xée Esto] el QlFEApRte Ajakdo] Gk U]/ﬂ% T2
g

o] BAyel #het 3

fA1e) W9 247 wako] Bad AAA ohyw wabel Re gl Al

6) %ZﬂTZ}TX@‘ﬂW FAFAAE BAgS W] flste] ARlo] 4 EdE lFafoF otk
oje} #dsto] 7 J&E%]E AV B W, Ronpetrol v. Romania A31°] SABGN-= Eds A
a7] SaAE BAR 247k BAE) olde] Adn 4% AVl Al Aee Aude
= gk S glofof o}*fﬂ = RIFAATE ol& Al JF3kA] RepivhiA

o
o
b

To] YA PNNASS AYHANE AFAFAAT} FAFATOZRE P& £al
AE AS8kA] Fatrlel widads WelA et AASIT(The Rompetrol Group
NV, v. Ronania, ICSID Case No. ARB/06/3, Award, May 6, 2013).

) SR W BAPER FAIe YA 7RG F9 A M
Value)gh #p3tell st} S/ Al dastollM wigeqlo] vikRlolAl Adshs 7S 29
M s EAAAS S AEAoh oA 4 £ 2k

8) Caroline Henckels, “Indirect Expropriation and the Right to Regulate: Revisiting Proportionality
Analyse and the Standard of Review in Investor-State Arbitration”, Journal of International
Economic Law; Vol. 5, No.1, 2012. pp. 223 ~228.
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Fd 482 H2}7]5(standard of compensation)ol] t&}e] A FAFHEAY B =
b AR =07 AlE AP i AR=5S d 2 o et A a
A g BA7ES AASEA ST o= =l FAAte] ¢
R

N

i&
%
O{N'
e Mo

1
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9) ols} Tsle] A S MWK, Siemens AG v. Argentina AN FARAFE A
A5ed Aol _7:_;(}%.—3;4/\},] Wtde] Aed & e, ¥ FAPAS A 4
o] BAte tlafA Rt et QerR epyet #89 WS 5 JAHE wE F L, =
Ao wef wgde] A OHX4°F ghebar WSk TH Siemens AG. v Argentine Republic,
ICSID Case No. ARB/02/8, Award, February 6, 2007).
10) thEHAlNA & R/ Compensation)Z} ¥l (Damages)= &3] skt wkal, Gu|H Al
AE FRHEIA] %31, Compensation®] 2= €015 d2] AM8-3tal JthMartin Dixon, 7extbook
on International Law(7th Edition), Oxford University Press, 2013, p. 268).
1) 23k 7489 27120 W (Compensation)? 198 782 #14<1 vl (Damages)>
THEo] gony B wjdS s 3lo] FovlEitta Hi FUsA dAgh Ay
AAEE UK Compariia de Aguas del Aconquija SA and Vivendi Universal SA v. Argentine

2-1- M
Republic, ICSID Case No. ARB/97/3, Award, August 20, 2007).
12) o]¥ g e BAoE 583 Aol Ha1% Eauld(moral damages)= EFETE o] ¢}

eisiol Aol B, Lo v Ukaine A SARARE A9 Aol

ol @ste] AAH NS BT 5 Akn SEA, 2el@ Az D FAAT
ot 21 ARAE, 2B, 24, Hel D A4HE 5o AANH 1ES G 7
$ @ FARAT At 2 BeA A9, BY A4He 2 R duse
M) Sl 4% @ 7 A3 Gk s FUE FSelth e B A
& Tee Aol QIrka welXX) gone ANH S TE Jdsdn. FA9



A s i R EdEES AR T e A RAYT|ES A e
=, ol FARRAIT QAo dodnh e A=t ==zt o]
23 g2 719] S4E A1) gie] BIT 3 FTA, Z12]al d= 48
AL FAel wEk A S - ARl BAFOR o Fojx o dthal WAL
AL, o= FAFAEY BPom AAA AL Utk

[a—
~

op
K

Jo] e BAE

%é b )

g Tl mE BA7|Fold TAYAY FARrAITol o= FAbAe] Ak
88 Aol A< (prompt)3}iL,14) F-(adequate)3HH,15) T 74 Q1 (effective)1) KA
< @lof ke Flojth =, e BAAAES ofn|git). o] = 1938 FAHT A=
o|d AL FRIL AT AR w=l AFe] AFIANE wrstetal,
v Aol d 5dl (Cordell Hull)o] 8¢ 22 WA 5 ARE Bl X3l
H golth @ A mE SHE BAVIES ARF o wE A BT
THET ULt FdHelA o Atk

2) ZRF) wE HA7|E

Anzole] g war|Feld F4A 44T AL sokivhs ol=alE
A A1 ZH (Carlos Calvo)®] Fdolth 2R T = /N e/d=3} AF3]5-¢]
T7FEC] AN AV ZA AXsEe] AA sk d Aol digh o83
Zolth. A9 AT AW F - BHY A F - GdulA o)A Aol
Aol oo wel o=l FAALE FAsHHA ZRFS XA 53]

B gHAonE HAA st FFsAS oAFHEAR A4 18d BRS Y=

dol= 253 A4S Hola AKJoseph Charles Lemire v. Ukraine, 1CSID Case No.
ARB(AF)/98/1, Award, March 28, 2011 and Dissenting Opinion, March 1, 2011).
13) G. Van Harten, Imvestment Tieaty Arbitration and Public Law; Oxford University Press, 2007, p. 91.
14) /\]5\- gt K %(prompt compensation)©| g+ -5 ?& A A o] HAto] o]Fojx= AL -4‘3]511?}

15) %3k X H(adequate compensation)©] @t ek HAfolgk 7HH4E-F EX}Z}"PJ 7*@
(AL Ao FHAGTIA S RS X]T}%W}X]Q] AA A E 33 AR E ﬂ
A9 FAT AT G0l o]Fzl Q)mRIFEA R e Y|dn| o dgele] 2y
71% 3,

16) 3421 1 A(effective compensation)©] ¥+ i 4= = B3
w, FaAgte] glo] AH=EL Fao] 7Hsslok 3 ok i
2 A-AE 7155 SH(freely usable currency)a Juisl=d|, ol AV FAMFP)©] L
Ao we} 2 AAMTFEESE Ttk of7|dE IMF 9=l F3tEA vE
2, 97 2=, dE o, FH9 Triilr *O] At
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AnkA o 7 FAAAF= BEAYGAAL So] Adet ARt AlEs oS H
Esta B B 7Y AAEs Al S Algste] RS Al Bogl
AP ol Expapake] M H P T A0 Ao 2 FAAAIAY, dF
FES, AW, dAZFA Y, AR 5ol dth

(

|(Fair Market Value: FMV)= 7HH 8% FAzM4bel] tiste] 1
|AIE 7o ® mjtlo] FAe Aol A s =Rlel Al Ag sk 7HAE o]
5

to}h, 28y P8 TR 3RS o WAl b sloF sh=A] el
ek AL =, o= TR FE B g ol whet 2 A o] dekxl
th TRl A7 A 7Y QAL el Ae] e Agddle duaEERIE s A
sto] AbAgstar, 1A 2 Aol AATEAE S Agste] A En 1 5t
Aol tiA 7R ol vk A7 FA %% A g3to] A et 3AFA TR &

2 (lucrum cessans) 17)°ﬂ Az LO}Oi g o]

[e] AR OL pu
Ao R e ET Aol A8 5 glon, TXFXVH B S B R

TEY BAA7IES AT Aol 482 5 Ak

335522 (Discounted Cash Flow: DCF)> T ol 7|t¥ = T35l
(discount rates)= 4-8-3+ 7l\d 0. 219 TP 7E5 = A4kl digh vl e] 7))
TEES AT Foll DeEE wkedsto] FAA7HA (present value) =
[e)

= =
Srlgth AFEETAYE vide] e BAUYS et

olel&4ld) skl ¢ e E @ﬂmh, Moil & Murphy v. Canada AZA0NA F24-H

o et ?ﬂ@%‘i—% AR S=IFAAE v 7lde]deMel ok vidE

S ST = g7l Zltol o] FAIStE = 1 ol

% 4?-0}?/}““1 el W SR AFAAT dARA |
2 &2 5&7& f{h’/}—’ YA 8F A S K Mobil Investments Canada Inc. and Murphy Oil Corporation
v. Canada, ICSID Case No. ARB(AF)/ 07/4, Pending, January 21, 2014).

18) &8, A HAM, Al43h, WAL 2014, p. 788.

19) e} op7]et 9] FAMEE Y - 21D &3, =AFAEA I ISDS, F=etE7g R, 2012, p. 264.

20) Wilde TW and Sabahi B, “Compensation, damages and valuation in international investment
law”, Transnational Dispute Management. 4(6), 2007, p. 19
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the HelA SJult 9om, AAFEAR A6 Bol P83 glar, Fjr1
o M&ASIA Q147190¢] A e o]g5) 3 gl Falele,
AFEEVARL 7PN YT 9l thdol theFstol oAy, /)¢
RARERAE, T4, A7, 5 5 We Al Eom, el sl )
& ghlstel A sk 4
ol o, /199l HAYAE HFon AR
i 1

= 717
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L‘%E , El Paso v. Argentina "12)3} Lemire v. Ukraine
5= DCFE Aglsto] 83190 53] Lemire v. Ukraine A7
TH AGAF LS o WEE nEste] duE e AR
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3) A7

A 4F7FA] (Liquidation Value: LV)+= A 2FsH= Al - oA 3]4 73k
&, Arke] wfEatel Al dujE ThA A AAkskE 71 o] Fealok
AR FE ouEth X7 S g5l 9] (profitability) ©] A
7196l A8, Fa7A= 7199 Al 71 (going concern value)25)

oo} 7}
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21) dAolst gdste] 3 AulE AHEW, Alkharafi v. Libya A1) SABGN-= A} -
ololl tigk Aol e A-¢olvt dAols AU FAe Aot Ee] A=A FAA
o Abo] AEA 0w FFHL A wom AIEARE gloke AT FE2 717‘ B
m QeI FEapate] Aelels Q1 skS thMohamed Abdulmohsen Al-kharafi & Sons Co. v.
Libya and others, Final Arbitral Award, March 22, 2013).

22) Ripinsky S with Williams K, Damages in International Investment Law; British Institute of
International and Comparative Law, 2008, p. 211.

23) Q= IFARAR] W= 3|4} El Paso= FARRAI =Sl ok=dlE ko] Rdstag el A Servicios 7]
o] AEE 9.92% A, e oY At AREE 2 Bista Atk gy
HEHEN o S AR ofSREIRE Sl fA04 okidl ngne
YT F G HUS Wik ohfek, ARE 2AES ASHAOM, o2 ste] Bl Pasols
B EAE 9A =HA S-S FE WZH—E‘ A 718V AHEl Paso Energy International
Company v. Argentine Republic, ICSID Case No. ARB/03/15, Award, October 31, 2011).

24) Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB(AF)/98/1, Award, March 28, 2011.

25) AA7HA 9 widiE= e ® YIle] AETRA B EE57bAE L ok S H
ergtrieh Adlel NHE 1FoR V9ol o R A%HY QS Fol AT F dle
Solg Sbgael s Wk A9t % S99 9F AN U Awss

A

F

tlo



PP AN A S Aol QuroluE wuislrt Fartuct
"ol 1, 45 5 F7 GAk ol 57] wlite] o duth v Hohech e
B2 7)) 3 JAHS ASAAE FHA 0 1

FRAAN B =4 HrhEE Zo] dubeoln)

5) 714

FH-7FA (Book Value: BV)©= AHiE gHigo] thgh A5-74e] 7helg Hele o=,
AFA N 71" Appkat FAjgre] Apel we= S|A A o whel b E
AR L ALY A 2R TS ow |
7le 0w FrrrAo|Y b4l AR E = 49Ut B7] wikel o]
SIALA S AR I FER ALk 7HA 7 Ak E 7] vl

= Aol dont, miEfel o dE = Titjele)s AL wkdshA| &

ZEa QIeh2®) ARIEAHE B A (P gl ofbd A9 Es v
EFE A e Al 48T g e HPEHOE UNH=47|9¢
2 3](UN Commission on Transnational Corporations)®] ZAloll ©]stH, 1970t ol
ezl 174319 =3} AR o] AR7AES AEsiithal §hr29)

ol

b
>
o
]
o

AAY] THA R Fhet FHo R wjEH - o - APAA TS aelste] dus)ol itk

26) W7PEARIE AR okl At e Aede A7PEHE o Apgke 1 {3
At o] ARtdoe] Hm, [7PHNIE B osiA Adsta e Afele 8l
T FEARe] SN AP SEEAEY] adE FAE Zlo] RTtde] it

27) AH7A R BEEte] deElE AHEE, Tm Yap v Peru AHAY SABARE 2= F A}
Zke] FAE @A 24 290, AEH AR 4T = e SR 79 A5E
AASA EolATAA TAE FAAMEe] JHAE AAshs WHoR dAFEEAHEY
© RIS Fete] 2she Aol Adsittal AN AN Ta Yap Shum v. Republic of
Peru, ICSID Case No. ARBJ07/6, Award, July 7, 2011).

28)

FAGATE vighel Yol melahA B FRAANE Asshed, 1eld el
JFAFAA} FAE Fole] FAFATAN o] JPF £o12 Aglon], Bhritel 2t
W58 2AE 3L SAdte] ool uE Belst Aol FHHS Astel vl /1)
olog ;elsh wa AA A AT RS S Ao
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V. ICSID FA A ¥4

1. 240} viafe| 20]| 25 Al
ADC Limited v. Hungary A}71 30)
AEY 20034 7& 17¢ =0y 20064 10 2¢
Azl 7|ZEA AL oAE= 7tz
FAHY F|Z=2A-g712| BIT 31
SHEHSF 20044 1& 262 74 = 20044 9& 282 M+H
THH Al2tsix|of wHE 22| YA Q749 Zo

ob SFHVE AL Ak A 1998 ZF ¢t
o

A2 & Aokl wt TRl W At FrRE Sel g9 ASsi 2
dd T A= Wl e@3ede B F = F97Idel SEFl w2001
129 A2 WE B AIYYE AAske] ol BARle] # A 9dE
M2 719 F-rhu 22 E 3-8 (Budapest Airport; ©]3F BAR)l Al o] sl A]
Aglate] Fae-gel #d AokS AT

2) BARe) 77487

A NPT A7 P AFEEA AP F] WE R A
WY AL THLI ORI E ATATAAE A7) el = =g o, 54174
Fo) 2A7k FF0|9L A AAH S-S FIHT W A7} A Yekn 73
STk ok A9 FWA 8 AR FYH FAS} FAF JANN S
@ 5 9 AL S Polaol sk R0, IAPTFol AP WHS AES

29) Heg, AAAZF 17), p. 787

30) ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic of Hungary, ICSID
Case No. ARB/03/16, Award, October 2, 2006.

31) 71Z22-87k] BITE 19894 59 249 M5, 1990 59 259 whastqdet
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= 71318 FA B AL AYARE S0 oleka shglom], AL A
F7s)h #stel BIT ABZE Ag3te] FARTY £ AFINS oz
sha YoBE AUAOE ol Folfa, AP B glo] NHAY FAANS 7
A5 et Fsar Tene Agee Sage] 2A7 FFe|L
S5kl Aol net PR A 02 AP wgo] ol Foj Aok shz AW 1t
1580 4714 0% BT $554 Q] O]—E BIT Al4%:2 $uke slo
BPAQ YL EOR B AUhA Vg 244373347 el FTFSTkD

(2) 9= +%
HaA w2 o] A 2 HES AT & Al SAEY 1hsta
N =7F Al o) AYatA FAtEon, d FHlES 1-&sHA =4
WA ERIFA A T O T A= o] FAG S okl A g2 E Fijbe}
of ghttal gstGlt) Hgk (P8-S T3Sk A1 FApAbkel dig
AAA QL vk} o]2f gt whgko] of A ojolof dh=H], A= o] A= o] F A E
T oA Fom, Aok A tieiAE AR Hart o] Fo1AA] ¢

Fskdoh
T8 a7k A 2
o Friele] FHAZNEU) 7F) T B stesd) FEole et
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32) AAHAL 7HH4Eo] w2 wiie] uE 68423,638 EElsl WSle]| wE mjAlde n)
76227279 &, 12|l ‘:'%1% of =73k ujAkel w3} 99722430 EEE BT E3e
o] & 13} 244,373,347 E21E HT5IHT)

33) Y7kee 2004 59 1Y FHAFEU)O 7HdskAT) olwf Euel #2do 2 gtEH|o} - g F
oujo} - BE} - EEHLFI0} - FRMU oL - | AEYo} - A - T ZEA - FUE - FrtE]v)
EU°l 7}l



AR BUEE AT el TADYY YE89 V1 A8 22
o el BESRA, SAHT ZAE BEE A HaA S AU A

5
FREAE gon 9 AH o o] Fo e Bk ol|ehe AT WAE 3

A k7113 ¥ = 2 P g WA 23 EFES ibekithiA ol
4

SARRT-= AU FFE AN A&k AA ] F skl ADC Affiliate 3]
Atell Al w8} 55,426,973 Eele] wi 3RS dglon, thE 214 ADC & ADMC
Management 3|AMl Al W] 8} 20,773,027 Eele] o3-S Ulg] FAIH T A F 7
3} 76,200,000 =i ] wistebar AAskTh LElal o] ek v AL =5

30 oujol] o]FojAof apm, 1 o] Fo= & Fllo] AEE wj7hA] A 6%°] ]
o|A}= Xl-}%sHOl: bl FAEFSITE® 2 ol A FA A= A A3
4

ol
)
o o} dF 552 H(DCF: Discounted Cash Flow)S #8353 t) 1+

e ok

34) 3% public pupose)s} Helste] FAWATE AT 24t T2 9T B9
the A2 9Fehd Relglon], BARATe] 247 Bed #3019 AaAed o
F35A0 RgaA ghom, A4F FFolo] EAstelor FFHHe] PATIL A4

35) AW X}(due process of law)9} #&Edle] TADAHF-= =287t BIT A4z Al
@zl A de AHdae dEdAR ‘ﬂ’ﬂ"éx}'— EXLOHO]E 3= Ziii ‘%’3% 7078
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Occidental v. Ecuador A}71 45
AEY 20064 7¥ 13¢ &Y 20124 10 5
A QI OEPC o|=2[A} oAM= ojztz=
EXEy 0|=2-ol|Zt =2 BIT 46)
SAHEEE 20074 2 6 +4
TOME LAIHZO o= oI5t ALA Ol Aokl

1) AAA

A7 Qle oI =2 ofnlE A9 Block 152 A AW F oA 34 BAF
L AEE F3187] feke] FAH =] w79 FE R o 3 2 (Petroecuador)
o} (A4 3hed Al 2K(Participation Contract)S | 2 3}1147) ALY S st Ak 1
23l 2 Ak A8F A3 Factor X 7|20l whel 21318 ergla gl 2 )
o] Q3 & H| -8 Fshe tiale] At A 5 dAHS o}
=2 7 AUk 2y ©@ska THAF 2 el Fasto] ARE-g A& 8]
7}7FA Al(Value Added Tax; ©]8F VAT)E Eg3al5d I 217 =02] AlF = (Sevicio
de Rentas Internas; ©]3} SR 21721 VAT #2148 A8, 213 o]
=] F glo] FogA|ekstel A Apalol Al Foiel Al 40%0 A

sto] el S AR AR e

43) ILC =712t A3z sl
of uwhzol gt

44) WY AR FE Ao ol FAIMAE AAE 7IEo® w3} 76,200,000 =Ele]
Aae B4E Aol felslok ek

45) Occidental Petroleun Corporation and Occidental Exploration and Production Company v.
Republic of Ecuador, ICSID Case No. ARB/06/11, Award, October 5, 2012.

46) M=o FEE BITE 19939 89 279 A9 E 1, 199743 59 1Y HE3)

47) £ Aok 71E9 Ak 4% Ao 19999 59 21 MEH I, 79 19 HEsieh

ol

A w A5z YA E 1A, A6z FAWA

)
43



162 RAYF AT K66

AEC(Alberta Energy Corporation)ol| Al Y =3t th= o] 2 =u] APJOo 2 Qle}o]
2006 5€ 159 92 H L Caducidad B8-S HBHAA 2 AFS A H A

2) AR 74 2
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FE=2 BIT Xﬂ E ket s9leta 578k thay) 123 HCLe 71 ™ Q] Law
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Corporaci(’)n Estatal Petrolera Ecuatoriana $1-5)F A2~ Aok A At o F iz 2ol A
& AFsigith el Aol wheh A Block 159 ©3l¢a BAF 2 A}

04 oG FoA Mu| =g ATetn dAZF] AFE Lokon, A0 &9 f7}7}
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49) AL INAT] Qaducidad BH-L FAAGT FAA T Wl w844 (Hydro
-carbons Law; ©]3} HCL)®| ¢|8tolm, w=-o3 22 BITS wA|#FHES AAwret 49zt
al 0]' E]’

50) F7PHAA BF AR A #Aste] & ARI> EnCana Corporation v. Bcuador(LCIA Case
No. UN3481, UNCITRAL, Award, 2006. 2. 3) AbA3} wj-¢- FAetch 2 APAS w|toF e
2 BIT7} A-8% 3, EnCana v. Ecuador A7 U t-o3 =2 BIT/} A-&-%HA AJolgh
A7} 2EH
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AT AL Aetthes Ad T F43 st SAAAF= VAT H]
8- Factor X 7|70l E31E]#] ¢7] wlol AA e FIPIAAlE Saiks A
7F dokar AAsF TS

FTARG = 9AA Tl gJate] AH 19 FAAPe] 18 H At As
SABPAA BIT A3z whel RS HH 58 2371 A A AY A7) 24
ETE&H TR 387 Aol S5 st of ghtkar AAstinh FARAk
2k A7 & oG A A sl of k=R 9 dEEte] TR SEAY
&S SAH37] Y3t g o w dF 35 E 82 H(Discounted Cash Flow:

DCR)= Al /‘l a3t

O

Lo

3L
o

o

FARAEFE 53] A - 7k Ak Fobe] FAAAS 143 5A4S A2
A7] Witel o]& Hrtete 7HE B ARl Wl dgsg el A A5}
WA DCF= Block 159 7o} 22 thdzte] Z2AE o2 KE A& &5
o] sl &S A8 AT RE 7149 vl odH e e5dS dA
72 Brlehe Ao 24 20061 59 16¥S 7= 025 #AX A S ALte] ok

Shrhal FAISHA T

Aol o3t H g0 wE &g Bdste] AR E RE A
&S 1A 20061 59 164 5-H 2173 10] Block 15914 Ak =& 2| 7FX|(N
Present Value):= 7|3} 2,359,500,000 % gehal AAlakeinh 28y il =] 59
= 40%2] AE FE= Al IR o R o] A Aol et TS v A
on g AHele] Eafuldale 25% A oF dhrtal AAEThse a1 ngE &
AAARE Fade m3l 2,359,500,000 GEolA 25%9] Tl w3}
589,875,000 &l = #2313} 1,769,625,000 ©e] S A H oAl A Faleba da
aFATESN

o] x}9} Frdste] FATRAGF-= 217 lo] 20061 5 164 FH & LA A
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N
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] &o] A|ZIth Factor X 71%F-& Al8x Al wEth

55) SATGE= VAT 32 BrroMW il sel Al o7k A
1] FAAY VAT 3Hg ASH AT, o= AAAA Ad 8}
A Ssler, SINARE AS7PsH FARGE Al A
sheic. webA AR YA SRIC) VAT 4375 AL BIT A2z A1ge] 4
W A3 A2z A3 @39 428 U 2 b3 AS4E Aol ki
27 VATE s Folof Atk @89

56) Al lo] (A - 7}* A=A 52 Bx(farmeout) Al Al Y= sl o
& FHe] $AE FHstA 6?0371 wmoll Frolzlepde] Allex: xﬂl —% ket o,
ole g 741‘*#*«1 Ay} Aol Eajulddo] 25%2 Aasor drha AA|skth

57) US$ 2,359,500,000 - US$ 589,875,000 (25%) = USS$ 1,769,625,000
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2|7 4.188%°] le}%— S Aerh lvka Sdesln o IS o
AARRH AFL7HA A=l 71x38ke] wl= LIBOR® 6714 w2 = o]AHs A
Eatolof ArpuA o2l WAL BIT A3zl BAIH o] Sl o2 FEday
B g o fefel ofgel metof drks it dARitta AAISHATE)

(<

4) #e9] Hr}

B A FARGRI BARY B FA GAY g 2 Foe) )
A2 Wsitked] 1 Slolvh ek magel S A% FARE] FAH
A7)} BRIste] SARATE A b e ok ThE Fobsh th2
A IfE B T gonE FARNE Bk b A AT e A
SE U YolehnA] DOFE 4 §3te] £alE e A3ele] FAAE NS AN
stek

FARATE) 2AE Astel AT AFAFAA FAAL] FHA 7

0 o] DA AR ALRA el e el a5
Stk SHAFAEAL FHAGIEA 7] jste] FAR A E L FASEE o] ¥
X

Bo ZA MR Ak whe} Db}, dubd o g FAw AR YA AT}
A ZAGAAS] AE7ERSE AAE oS RSk, v A A S

= T 1
ABPRE o)A A shs Wt oAk MR V10 A 3
W =S B9k A, o<k ALY T BRIste] SRR

(simple interest) = ¥4 35 011,600 2 -o]l = 2] (compound interest) = 6D 3}=

g

Mgl 488 7Fsio] Bonw oE fslol & Aolth
Z
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ol

(e}

58) LIBOR: London Inter-Bank Offered Rated] oFH o2 o=t A FA|lggA G A&
S| A7l

2o egogsyle WAgS AT W Heahs gelolth 12y FATE &
AAZE =] FEAG R OWQDW 41 SAEEAYN 8= LIBOR e 7
2 5p8AFe el LIBOR #2E 9vdth LIBOR #elt FAFgA%e 7153
(Reference Rate) 98-S 3l ¢lEvl, LIBOR &2 A&%o w2 2% lﬂﬁ’ TR =

A A A g =e7h 249

50) 123 FAWARE BAGARe] BE WA A% vl vl &) 1csDe] Ay §
8 S4RE 27 AN AR OBt glvka BAsdr,

60) Compariia del Desarrollo de Santa Elena SA v. Republic of Costa Rica, ICSID Case No.
ARB/96/1, Award, (February 17, 2000); Autopista Concesionada de Venezuela, CA v. Bolivarian
Republic of Venezuela, ICSID Case No. ARB/00/5, Award, (September 23, 2003); Desert Line
Projects LLC v. Republic of Yemen, ICSID Case No. ARB/05/17, Award, (February 6, 2008);
Duke Energy Electroquil Partners and Electroquil SA v. Republic of Ecuador, ICSID Case No.
ARB/04/19, Award, (August 18, 2008); SGS Société Générale de Surveillance SA v. Republic
of Paraguay, ICSID Case No. ARB/07/29, Award, (February 10, 2012); Mr. Franck Charles Arif
v. Republic of Moldova, ICSID Case No. ARB/11/23, Award, (April 8, 2013).
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7o) T A A YRt §Ithe) o] Chorzow Yol W Aoz dutz o
2 B AA g2 EdE v et w8 AP o dRdske] 20081 ~20091d
Atololl B2 A 6719 FARAE T Uvkee ddHez FEdd o] &dl
1=¢] 6709 LIBOR w2|6)E A-&3F3thes 2010 o] 9] < AHES HE
H(fixed percentage method)< 48344 LIBOR wElol] SAw H

& Foaste] AEsdes 7o A Ay 2ot itk

ol
1o,

61) Alpha Projektholding GMBH v. Ukraine, ICSID Case No. ARB/07/16, Award, (November 8§,
2010); Gemnplus, SA, SLP, SA and Gemplus Industrial, SA de CV. v. United Mexican States,
ICSID Case No. ARB(AF)/04/3, Award, (June 16, 2010) & 7alud, SA v. United Mexican
States, ICSID Case No. ARB(AF)/04/4, Award, (June 16, 2010); loannis Kardassopoulos v.
Georgia, ICSID Case No. ARB/05/18, Award, (March 3, 2010); Alpha Projektholding GMBH v.
Ukraine, ICSID Case No. ARB/07/16, Award, (November 8, 2010); E/ Paso International
Company v. Argentine Republic, ICSID Case No. ARB/03/15, Award, (October 31, 2011);
Inpregilo Sp.A v. Argentine Republic, ICSID Case No. ARB/07/17, Award, (June 21, 2011);
Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Award, (March 28, 2011); EDF
International S A, SAUR International SA and Ledn Participaciones Argentinas SA V.
Argentine Republic, ICSID Case No. ARB/03/23, Award, (June 11, 2012); Railroad Development
Corporation v. Republic of Guatemala, ICSID Case No. ARB/07/23, Award, (June 29, 2012);
TECO Guatermla Holdings, LLC v. Guatenmla, ICSID Case No. ARB/10/23, Award, (December
19, 2013).

Peter Muchlinski, Federico Ortino & Christoph Schreuer, 7he Oxford Handbook of International

Investment Law; (Oxford University Press, 2008), p. 1107.

63) LIBOR+= London Inter-Bank Offered Rate®] 2F3 o2 o= #ATlo] ZA|F-§AIGolA Algo]
E $EYETE WATE AN | HE&3te FYE ovlet, TSP AT 3]l
2w 11A] ©EEa Qlk LIBOR #8lE oAl 84132 7155 ¢ (Reference Rate) &t

st gled, zeigh wAel Y F8AIge] SASEALY] SAAR TEE 23 2

AARE AYAL A7) wEelth 28y SAFEAEY SAATE M5 wEA e R
oM WA HT FAITEAU AEHE LIBOR walv T2 j7&AFo]4 9] LIBOR &
& oujgith 2Aa& A9dskes w7t 7192 LIBOR w8& 7El= gyxds 24
S}7 ==, LIBOR Teld Al&%dd we A5aes 7Migoza A4 A4Ee =
7b AREh debdoR A8kl wet w87k getA 2R LIBOR w0l A% mE
4 TP E Hste] Ags olAE AFsH gt AR YEFE gEadd
7MbaEE o =4 A&siH, ol JMigEe 587188 s £9c] ¥tk LIBOR
HEE B8t FATEAIE A3 Folg Fetd & Ak

64) Karl P. Sauvant, ed., Yearbook on International Investment Law and Policy 2009-2010, Oxford
University Press, 2010, p. 156.

65) El Paso International Company v. Argentine Republic (ICSID Case No. ARB/03/15) (October 31,
2011) at paragraph 745 (LIBOR plus 2%); Impregilo Sp.A v. Argentine Republic (ICSID Case
No. ARB/07/17) (June 21, 2011) at paragraph 383 (6%); Joseph Charles Lemire v. Ukraine
(ICSID Case No. ARB/06/18) (March 28, 2011) at paragraph 356 (LIBOR plus 2%); Alpha
Projektholding GMBH v. Ukraine (ICSID Case No. ARB/07/16) (November 8, 2010) at
paragraph 514 (9.11%) and Gemplus SA and Telsud SA v. The United Mexican States (ICSID
Case Nos. ARB(AF)/04/3 and ARB(AF)/04/4) (June 16, 2010) at paragraphs 18-7 (2%).
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66) Irmgard Marboe, Calculation of Compensation and Danmnges in International Investment Law;
Oxford University Press, 2009, at paragraphs 6.210~6.212.

67) The El Paso Award (ICSID Case No. ARB/03/15) compounded semi-annually, as did the Zemire
v. Ukraine Award (ICSID Case No. ARB/06/18), Impregilo (ICSID Case No. ARB/07/17), Alpha
Projektholding (ICSID Case No. ARB/07/16) and Gemplus and Talsud (ICSID Case Nos.
ARB(AF)/04/3 and ARB(AF)/ 04/4) all provided for annual compounding of interest.

68) RSM Production Corporation and others v. Grenada, ICSID Case No. ARB/10/6, Award, December
10, 2010.

69) Desert Line Projects LLC v. Republic of Yemen, ICSID Case No. ARB/05/17, Award, February
6, 2008.

70) dubH oz wAtolof = 748 ALY RN 2FY Alele] 717k Fk WAE o]zl
3T

71) ILC =7 %Rt #1382 o| At wEw, «“ehdgh wjahS 9iste] 2
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ABSTRACT

A Study on the ICSID Arbitration Cases for
Compensation of Indirect Expropriation

Won-Suk OH - Ji-Hyeon HWANG

State’s compensation obligation accompanied in case of indirect expropriation
of foreign investor's investment asset has been established definite principle
under international investment law. But the concrete and unified application
criterion regarding valuation methods for measuring compensation have not
been established yet. The World Bank investment guideline is adopting the Hull's
Formula, which is understood as the full compensation standard with prompt
adequate - effective compensation and Fair Market Value method.

It is a general principle that compensation should be equal to the fair market
value of investment asset just before indirect expropriation date. However,
there is a problem of the valuation method of fair market value of investment
asset. In general, discounted cash flow, liquidation value, replacement value,
book value, etc. can be the applicable standards. Arbitral tribunals determine
compensation by adopting proper valuation method on a case-by-case basis
according to the discretion based on the arbitration parties experts’ review on
the presented opinion and by considering fact relevance of the issued dispute.

This compensation includes also interest, recently it tends to award according
to compound interest rather than simple interest. Beginning of the period to
generate interest is the next day of the indirect expropriation occurrence date.
And it should be considered that interest until the payment of compensation is
also included. In addition, it should be considered that mental damages is
available only when there’'s a basis to prove this or special case.

Therefore, this study suggests to review of precedents related to indirect
expropriation and concretely specify compensation valuation standard and
method of indirect expropriation on investment agreements through enough
consultation beforehand.

Keywords : Indirect Expropriation, Compensation, ICSID, Fair Market Value,
Discounted Cash Flow



