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on the International Sale of Goods(2nd ed.), Oxford: Clarendon, 2010, p. 368.

7) Ibid, p. 314.

8) F Enderlein and D Maskow, International Sales Law; N.Y.:Oceana, 1992, p. 142.
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Article 2 of the UC.C.”, 8 JL. & Com. 53, 1988, p. 53; J Ghestin, “The Obligations of the
Seller according to the Vienna Sales Convention of the 11th April 1980, on Contracts for the
International Sale of Goods”, Int’l Bus. L 1.5, No.1, 1988, p. 22.

15) H Flechtner, op. cit, p. 75.

16) Ibid p. 75.

17) M Will, op. cit, p. 217.

18) A4d, AA =T p. 449.
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2. Jumping Horse Case
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35) CISG Art. 47(1).

36) CISG Art. 49(1)(b).

37) “Risk is defined as the likelihood or probability that illness, physical limitation or unsoundness is
present at the time of the examination and likely to affect the horse in its intended use at this
time or in the immediate future. [--] There was no major health or soundness issue identified
on this examination which suggests a high degree of risk. Most of the abnormalities of concern
are associated with the right front limb. Each one of these findings is fairly minor on its own,
but because there are several findings associated with a particular area they have an additive
effect in increasing the perceived level of risk. The horse exhibited a slight positive flexion test
on the right fore and showed a very slight degree of intermittent right front limb lameness when
circling to the left. He also has a very mild radiographic variation in the right front coffin bone.
These findings suggest an increased level of risk for right front foot lameness. However, there is
no major evidence of weakness or pathology in this area.”
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3. Print Machine Case

1) 27708

o] AbAL CIF Quingdao $954,932 %71¢] 97} Ze] ZeA il o147
(FBZ4200) vijvfjell st Aoltt & Aol A7]9] B3717H 20054 3€ 1Y
H-E 200610 9 147hAolH, Aokl uhg) Q7] o] HAA] &t 25 Alwte]
S wujie] wWiE A5 EATh GARFES Q1719 A F 20054 69
15¢ AFAAAAE AR g0 o5 HF ATt & HAF AR
A= 78] BE 7] gk AAE o] Fo R AFEH o, Ve #
& ARgre] oisl FEAE FRstA el Z)AlE o] YR OH 4 T B o=
A7 T 22 Fo AR e FAHl S-S VAL AATEM
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2008, pp. 133 ©]3}.

43) “all the functions of the Machine were checked and accepted, other related issues see the annex
notes.”

44) T2 TAFAELS 34 o] 7IA=e] Ut} “The problem with the ninth color ink stick;
The stability of the auto-overprint system to be observed; The overprint precision of the print
unit and mould-cutting unit has not been checked; The irregular wine label underlying die
mould-cutting, emission and collecting labels is unsolved; The cold-hot unit film-mulching
function is unsettled; and The problem of the locker of the flexo roller of the first print suit.

45) & AAAZIR A F2 W8S b33 2l “1. Under stable materials, printing ink and
favorable environment, the print to print precision is over *0.lmm (See Photos 1 & 2); 2. The
print speed is slower than 175m/min. In summary, based on the above-mentioned facts, we
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AR A9k T-City U= Ao HASEA Aboldl] 43 Kol
[e)

. =

5} th A Holt) A, TCity 905 52 A4719) sl g FuE

A1go] glrlol 1 PAEEAE WA R0 A et by § A%
7

]
o MAATE T =7 P54 9% = (General Administration of Quality,
Inspection and Quarantine Supervision of the People’s Republic of China)©] ¢ %3}

of s, #d <AH71e] T T T FIolA olFoixof & Aol

vl e Q1 7)o} shApel 717k thAl= Rl A A AlkeliAl et o]
of thgk wir=gle] T4l tal SARAG = a3 2ol ol e FASAT

WA AFRARA 2L T REAs Biske] HEQe § maxe] U vl

determine that the said problems result from design and/or manufacturing defects.”

46) T R WE&e thg3} 2t); “FBZ4200 Flexo label printing machine of the 040816
Contract, Machine No. 09122004, arrived safely at the H Ltd. in Shandong. After installation
and adjustment, the Machine functions well. All the functions of the Machine were checked and
accepted, other related issues see the annex notes.”

47) Wb wEQlel Q1A7)E HAs AEAAEAL o, AA ARt AGHAEA)
ot 9 Qlsfgol vj5el 1A 8ol FFFREAL el thate] viFel AT 7t
ZA 93l 939 Badol drkm Fgsa ok
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G AA7= THTE YA A1 (China Commidity Inspection Bureau)2| 7
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=2 e 7)A 2 AVAE A F5 e
224 A9 A7l e F5 fdetA etk 24, v JtE R0 w
d F5o] AARE F5d sEsiAl = o, 2 o] 4 7]l v
To FEYYEFAGSE WA 78 A4S A & A
o of gh}ar WA= Qi AlA, T-City 4= A=
7 &1°&=7(General Administration of Quality, Inspection and
Quarantine Supervision of the People’s Republic of China)®] 217 #3t3slal = A4S
713e] sprtel sjdEtrt o= T-City == Aol AAFSHA 9 Wl Agho]
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48) & FEAY iy axde] e 3t 2Tl When used with stable raw material,
printing ink and favorable print environment, the overprint precision should be “print to print
+0.Imm”, “print to mould-cutting +0.15mm”, “print speed 175m/min”.

49) olo miEQlE ofAjo} B YA Ve HI AU} vhE AYS By Q1Y B
FE Ao A Eya, AR eHEAE HId E FFEUR FAo o
g Bk 719 g F ol o] e 71k Eot AHA XEnt Aok

500 o<} #HA3F 20061 49 194 392 b3} o] 7|&yo] Tk “the error of the
overprint unit is 0.3-0.5mm, the production yield is 60-70%"; and “when the print speed was
over 80m/min, the stability of the Machine declines.”
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e, 223 W e Eelel AR AF 71 FARE F 602 o]l A
Aahn Q= v, ol Az A717h 20090 39 12 $EEo] Arieael Ful
39 309 BAF 4 2ol 0 0Ue] hAE AT/ G Ao Bt

Ak A A Fol| Hale] FAAAFE CISGA Al k3l Al
gatolof 3 Q7953 AR Al kA 147 AFA 9]

Al kS

AzAT WA A AT 24g FHelolof §& HAGHA s £ Alzie) A
DA} A AT =1 TS 7Zbeks ATl whe) vl ] Aok Al
WAHow I Aok AEE 2AE 2FT AT DA BF F SR
A= wjElo] AloksfAle] 2o ujEllel ot A= E Eol) A <l
Ld dA=o] JIFAFAAE T Kok A5 AANTFOE, =Rl A
AL AR WA Aei e AEAS Rolghe Mol solE WFe
R AgeEE AFasirt

3) AAHA

o] AL Sl E A7) Amel M wj5ele) YABAEHT WA Aok
A ol B Ao, Fo AR A9 A% F A5HAR A e v}
B FE BAC ATk 0B 5 AL

A CERE FA B4y
L 2R guke] FAISH 1 27 o) tistel A9 ALdAG AAF HF
Aol B Aol sha glovk, 2RA U BAT Fo AL Tt 2ol
Aeld & 9l

AR, Ak olEQlol g Q5Eg 21e WASAL Tk & YAREL
5] AA FEAG 14719 A% F vjselef] oI AFRAE A% 42
O QU] SWIUE YR ) £E 52 JIAFOE o] Rito] Aok
Fa AYAF S BAB o) H T Ao AT PAAER solF FFo B4
& 4 Qi Aol skl Qpwgel axln 2o gl BE Feole) Fax
& AARSHL 9l Aoleh ALR T T o] AR A o 02 s AL 5
Q9] AFAARIA G AT A7)9) FEF AF 1 AFF FAFOE 1

52) ol QZI7h BHAAAA F 299 Gl £LBE SJu @,

53) CISG Art. 49.

54) Article 17 of the Contract “If the Machine fails to meet the acceptance requirements due to the
design or manufacturing defects of the Machine itself, the [Buyer] may request replacement of
the Machine or cancel the Contract and ask for damages.”
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ABSTRACT

A Case Study on the Fundamental Breach of Contract and
its Application for the Avoidance of Contract and
Requiring Substitute Goods under the CISG

Fun-Ok PARK

This study primarily concerns the fundamental breach of contract by a seller
and a buyer’s two remedies that are entitled to under the CISG. Regarding the
breach of contract, the CISG simply provides a list of each party’s obligations
and regulates that both parties should fulfill the obligations under the contract
as well as the Convention. When the CISG specifies the remedies for both
parties, it requires to divide the fundamental breach of contract from breach
of contract. By doing so, it provides different remedies to both parties
depending on whether it is the fundamental breach of contract or not. From
the point of buyer’s view, the buyer has two remedies when there is the
fundamental breach of contract by the seller; they are the right to declare the
avoidance of contract and to require the delivery of substitute goods. The
fundamental breach of contract is a pre-requisite condition to be fulfilled in
order to exercise these two remedies.

Although the CISG provides the definition of fundamental breach of contract,
its meaning is not clear enough, so it is interpreted and applied case by case.
Therefore, this paper will analyze recent cases focusing on the most debated
issues regarding the interpretation of fundamental breach of contract; first,
who determines the substantial deprivation and when is the time for
determination, second, when is the time for unpredictability of substantial
deprivation, and last, who has a burden of proof.

Keywords : the CISG, the Fundamental Breach of Contract, the Right to declare
the Avoidance of Contract, the Right to require the Delivery of
Substitute Goods, Buyer’s Remedy



