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3) ICSID @oF #152% A58 YT : The Committee may, if it considers that the circumstances so
require, stay enforcement of the award pending its decision. If the applicant requests a stay of
enforcement of the award in his application, enforcement shall be stayed provisionally until the
Committee rules on such request.

4) ICSID, History of the ICSID Convention, Vol II, ICSID PUBLICATION, 2009, p. 218.

5) Ibid, pp. 818819, p. 849.

6) R. D. Bishop & S. M. Marchili, Annulment under the ICSID Convention, Oxford, 2012, pp. 23
8~239.

7) -] ICSID Abol A A A4 GRS JBAAE A8k A, Wena Horels
Ltd v Arab Republic of Egypt, ICSID Case No ARB/98/4, Procedural Order No 1, Apr 5, 2001,
para.5; CDC Group PLC v Republic of the Seychelles, ICSID Case No ARB/02/14, Decision on
Whether or Not to Continue Stay and Order, Jul 14, 2004, para.2; Patrick Mitchell v Democratic
Republic of the Congo, ICSID Case No ARB/99/7, Decision on the stay of Enforcement of the
Award, Nov 30, 2004, para.2; MID FEquity Sdn & MID Chile SA v Republic of Chile, ICSID
Case No ARB/01/7, Decision on the Respondent’s Request for a Continued Stay of Execution, Jun
1, 2005, para.26; Repsol YPE Ecuador SA v Empresa Estatal Petroleos del Ecuador(Petroecuador),
ICSID Case No ARBJ/01/10, Procedural Order No 4, Feb 22, 2006, para.2; CMS Gas Tiransmission
Company v Argentine Republic, ICSID Case No ARB/01/8, Decision on the Argentine Republic’
Request for a Continued Stay of Enforcement of the Award, Sept 1, 2006, para.3; Duke Energy
International Peru Investment No 1 Linuted v Republic of Peru, ICSID Case No ARB/03/28,
Decision of the Ad Hoc Committee, Mar 1, 2011, paras.12~13 %3

8) ol9} #e¥ tlx Al Alelli=, MINE v Guinea, ICSID Case No ARB/84/4, Interim Order No 1,
Aug 12, 1988, para3 3=
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9) Libananco Holdings Co Limited v Republic of Turkey, ICSID Case No ARB/06/8, Decision on
Applicant’s Request for a Continued Stay of Enforcement of the Award, May 7, 2012, para.2, 11,
46 Fx.

10) C. Schreuer et al, 7he ICSID Convention: A Commentary, Cambridge University Press, 2009, p.

1063.

1) 54402 E FHh Ao vlZ FHolo] i FAlo] i Fe AE Fo 245 Wk
W. L. Craig, ‘The Final Chapter in the Pyramids Case: Discounting an ICSID Award for
Annulment Risk’(1993) 8 ICSID Rev-FILJ 264, 284, n 57, regarding SPP; Mitchell, Decision on
the Respondent’s Request for a Continued Stay of Execution, para.5; Sempra Energy
International v Argentine Republic, ICSID Case No ARB/0216, Decision on the Argentine
Republic’s Request for a Continued Stay of Enforcement of the Award, Mar 5, 2009, paras.
7-13; Kardassopoulos and Fuchs, Decision of the Ad Hoc Committee on the Stay of Enforcement
of the Award, para.5 .

12) ICSID F A3 Al54% A|3%.

13) M. Polasek, “Introductory Note to Three Decisions on the Stay of Enforcement of an ICSID
Award”(2005) 20 ICSID Rev-FILJ., pp. 581 ~583.

14) ICSID = Al7+3] #I55% A|33.

15) R. D. Bishop & S. M. Marchili, op. cit,, p. 240.
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16) 294 9], “ICSID FA#AG] 5z Mol #at A uz -FAAA} Juy ReHS
Z*JR?L-” FAFAT A2, ai‘%"%‘*&%ﬁ] 2014; 294 9|, “ICSID A9 H4
Ao #e A n@, FAAT A24P A4z, ST A, 2014; A9, A AN A
o] wetol| A H A FAFA”, e AS5E A2E, Aetish, 2014; A8, “ICSID A
A AAAE A AT, FAYE A28H A3E, SEwAYEs], 2013, AolA
“ISD FAAAL A3 Hajo| Tt A4, FAHE A Alllz, HFH, 2013; A=7,
“ICSID FAIAA] Agdel A 23, SFHE Sd A06E, B[, 2012, HAE,
“ICSID FoF 4 ALAES A 2 FH2AN Jf‘& Ao gulsk A 2 ool n|AE
FA o= Wi} Xgiﬂ?ﬁ 107 A3z, =rHAAsts] 2010, ALY, “ICSID FA9 &
ol B3k A, Foste] x| A35d A3, =TI e3], 2010 9] vk HE

17) LSF-KEB Holdings SCA zmd others v. Repubbc of Korea(ICSID Case No. ARB/12/37). o] Al
9, = ARE AR AelF? Hanocal Holding BV, and IPIC International BV, v.
Republic of Korea (ICSID Case No. ARB/15/17) Apzio] <9It} <https:/ficsid.worldbank.org/apps/
ICSIDWEB;/cases/Pages/AdvancedSearch.aspx ?gE=s&rspndnt=Republic ~ %200f%20Korea> 20151
11¥ 209 & Y.

18) ICSID FAIA ] Hiol #ste] G, o]7]%, “ICSID SABAY Hxeh Faho &
Gk AT, B A e, ATdoistal tidh, 2015, 2, pp. 57~112 £

19) ICSID, op. cit, p. 855.
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20) J. Paulsson, ‘ICSID’s Achievements and Prospects’(1991) ICSID Rev-FILI., p. 392. 5% 93]
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3 AF3FATHW. M. Reisman, "Reflection on the Control Mechanism of the ICSID System’ in
E G aillard (ed), The Review of International Arbitral Awards, Jurist and International
Arbitration Institute, 2010, pp. 521~522 ; J. Paulsson, op. cit, p. 380).
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El-Kosheri(3), Christer Soderlund(3), Karl-Heinz Bockstiegel(2), Andreas Jacovides(2), Azzedine
Kettani(2), Mohamed Shahabuddeen(2), Eduardo Silva Romero(2). L. Reed et al., Guide to
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1) ICSID Case No. ARB/81/1, CDC, CMS, Azurix Corp v Argentine Republic, ICSID Case No
ARBJ01/12, Enron, Sempra, Rumeli Telekom AS and Telsim Mobil Télekonunikasyon Hizmetleri
AS v. Kamkhstan (Rumelj ICSID Case No. ARB/05/16, Duke Energy International Peru
Investments No 1 Ltd v. Peru (Duke) ICISD Case No. ARB/0328 A 5o] ¢lth R D.
Bishop & S. M. Marchili, op. cit, p. 222 %

25) ICSID+= ICSID FA1¢F 245 9l8te] 9k <], ‘Administrative and Financial Regulations’ (2}
A 2 A7), ‘Rules of Procedure for the Institution of Conciliation and Arbitration
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31) CDC, Decision on Whether or Not to Continue Stay and Order, paras. 8~9; Libananco,
Decision on Applicant’s Request for a Continued Stay of Enforcement of the Award, para.4l. M.
Stevens, ‘The Power of ICSID Ad Hoc Committees to Order Security When Granting a Stay of
Enforcement’” in R. Doak Bishop(ed), Enforcement of Arbitral Awards Against Sovereigns(New
York: Juris Publishing), 2009, p. 113, pp. 116~117; Polasek, ‘Introductory Note to Three
Decision’, 583; A. C. Sinclair, ‘Award-Creditor Security and a Continuing Stay of Enforcement
in CDC Group Plc v Republic of the Seychelles ICSID Annulment Proceedings’(2004) 19(9)
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Mealey’s International Arbitration Report 14.

32) M. Stevens, op. cit,, p. 118.

33) Azurix; Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement of the
Award, Dec 28, 2007, para.22, 42; Enron Corporation, Ponderosa Assets, LP v Argentine Republic,
ICSID Case No ARB/01/3, Decision on the Argentine Republic’s Request for a Continued Stay of
Enforcement of the Award, Oct. 7, 2008, para4l & Decision on the Claimants’ Second Request to
Life Provisional Stay of Enforcement of the Ward, May 20, 2009, para.52.

34) Mitchell, Decision on the Stay of Enforcement of the Award, para.28.

35) Wena, Procedural Order No 1, para.7(b).

36) Vivendi II, Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement
of the Award, para.38.

37) CDC, Decision on Whether or Not to Continue Stay and Order, paras. 13~15; Mitchell, Decision
on the Stay of Enforcement of the Award, para.26; MID, Decision on the Respondent’s Request
for a Continued Stay of Execution, para.28; CMS Decision on the Argentine Republic’ Request
for a Continued Stay of Enforcement of the Award, para.37; Vivendi [/, Decision on the
Argentine Republic’s Request for a Continued Stay of Enforcement of the Award, para.39; Enron,
Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement of the Award,
para.25; Kardassopoulos and Fuchs, Decision of the Ad Hoc Committee on the Stay of
Enforcement of the Award, para.26; Libananco, Decision on Applicant’s Request for a Continued
Stay of Enforcement of the Award, paradl. RFd, MINE S 9193+ FABA4Y HL 214
PARZE ARG Sog Adte] e e4lo] T AAR FHENEA oAFE £
A3} CHMINE, Interim Order No 1, para.18).

38) C. Schreuer et al, op. cit, p. 1072.
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39) M. Stevens, op. cit., p. 120.

40) MID, Decision on the Respondent’s Request for a Continued Stay of Execution, para.29, paras.3
1~35; CMS Decision on the Argentine Republic’ Request for a Continued Stay of Enforcement
of the Award, para.38.

41) M. Stevens, op. cit,, pp. 126~130 3=

42) CMS, Decision on the Argentine Republic’ Request for a Continued Stay of Enforcement of the
Award, para.38.

43) Sempra, Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement of
the Award, para.30.
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Order No 1, para.7(a); Mitchell, Decision on the Stay of Enforcement of the Award, para.10, 17,
24, 28; CDC, Decision on Whether or Not to Continue Stay and Order, para.18; MTD, Decision
on the Respondent’s Request for a Continued Stay of Execution, para.29; CMS, Decision on the
Argentine Republic’ Request for a Continued Stay of Enforcement of the Award, para.38;
Azurix, Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement of
the Award, para.14, 21; Enron, Decision on the Argentine Republic’s Request for a Continued
Stay of Enforcement of the Award, para.50; Sempra, Decision on the Argentine Republic’s
Request for a Continued Stay of Enforcement of the Award, paras.80~83; Enron, Decision on
the Claimants’ Second Request to Lift Provisional Stay, para.33

50) MINE, Interim Order No 1, para.28.

51) o7t Mitchell, Decision on the Stay of Enforcement of the Award, para.17, 18; CDC Decision on
Whether or Not to Continue Stay and Order, para.18 2=

52) Amco Asia Corporation and others v Republic of Indonesia, ICSID Case ARB/81/1, Decision
of May 17, 1985 (unpublished) as quoted in P. D. Friedland, ‘Provisional Measures and ICSID
Arbitration’ (1986) 2 Arbitration International p. 335, pp. 349~350; MINE, Interim Order No
1, para 17; MID, Decision on the Respondent’s Request for a Continued Stay of Execution,
para.29, para.28; Repsol, Procedural Order No 1, Dec 22, 2005, para.9; Mitchell, Decision on
the Stay of Enforcement of the Award, para. 26, CMS Decision on the Argentine Republic’s
Request for a Continued Stay of Enforcement of the Award, para.37, Azurix, Decision on the
Argentine Republic’s Request for a Continued Stay of Enforcement of the Award, paras.14~
15; Enron, Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement
of the Award, paras.47~48; Libananco, Decision on Applicant’s Request for a Continued Stay
of Enforcement of the Award, paras.48~49.



76 RAYFAT KHe8H (2015, 12)

AL 7HA L o ukZ ol o] witol] HaHA| A AelE AAroletar
AlBFATESd) gk I T =7k A el e [ A AV 2 F ok
A&7} b= Aotk AR 9935 w AT 77} ICSID F A A R} Bl
g & Fetet A W vAUSS 7HA AL YA AFE e 1L
A3 AT E 02 Lipanaco Y93 H2 A AAY SAES Z2Fste], 13
BAE AEYS 45 AHT 77F9] o]o] SR M a7k H<e1Y

olourt o Aok sH=A] o8 LA

1o

V. 28 AF

1. Il

2] A2 HAPA A= g
O A F=ro]l TARA Tfol] I FRE Awalof Ik 21F A

Wtk ol =15 A

¥
= =5
p

f'-\:l
oX
1o,
e
PN
b
rlr
oX
XN
ko
o
)
2
[

I~
o
o =

4y do M o

53) Mitchell, Decision on the Stay of Enforcement of the Award, para.26.

54) MID, Decision on the Respondent’s Request for a Continued Stay of Execution, para.29,
para.32; CMS, Decision on the Argentine Republic’s Request for a Continued Stay of
Enforcement of the Award, para.41l; Enron, Decision on the Argentine Republic’s Request for
a Continued Stay of Enforcement of the Award, para.49; Victory Pey Casado and Fondation
‘Presidente Allende’v Republic of ChileICSID Case No ARB/98/2), Decision on the Republic
of Chile’s Application for a Stay of Enforcement of the Award, 5 May 2010, para.30.

55) Libananco, Decision on Applicant’s Request for a Continued Stay of Enforcement of the Award,
para.49.
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56) R. D. Bishop & S. M. Marchili, op. cit, pp. 245~246.

57) P. D. Friedland, ‘Stay of Enforcement of the Arbitration Award Pending ICSID Annulment
Proceedings” in E. Gaillard and Y. Banifatemi (eds), Amnulment of ICSID Awards, 2009,
pp.180~181; A. F. Fernando, ‘The Requirement to Provide a Bank Guarantee, in Return for a
Continuation of the Provisional Stay of Enforcement of the Award Under Atrticle 52(5) of the
ICSID Convention’(2005) 2 Transnational Dispute Management 1; I. Torterola & D. D. Pietro,
‘Notes on the Requirement of Guarantees as a Condition for a Stay of Enforcement of the
Awards’(2007) 7 Transnational Dispute Management 1.

58) MINE, Interim Order No 1, para.22; Mitchell, Decision on the Stay of Enforcement of the
Award, para.32; MID, Decision on the Respondent’s Request for a Continued Stay of Execution,
Jun 1, 2005, para.30; CMS, Decision on the Argentine Republic’s Request for a Continued Stay
of Enforcement of the Award, para.39.
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59) Amco, Decision of May 17, 1985.

60) Repsol, Procedural Order No 4, para.13.

61) Repsol, Procedural Order No 4, para.15.

62) Mitchell, Decision on the Stay of Enforcement of the Award, para.31.

63) Enron, Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement of
the Award, para.35;
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64) Enron, Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement of
the Award, para.33; MID, Decision on the Respondent’s Request for a Continued Stay of
Execution, para.26, Kardassopoulos and Fuchs, Decision of the Ad Hoc Committee on the Stay
of Enforcement of the Award, para.29; CMS Decision on the Argentine Republic’s Request for
a Continued Stay of Enforcement of the Award, para.35.

65) Kardassopoulos and Fuchs, Decision of the Ad Hoc Committee on the Stay of Enforcement of
the Award, para.29.

66) D. W. Prager, *Should States Be Required to Post a Security as a Condition for the Stay of
Enforcement of an ICSID Award During Annulment Proceedings?’, ASIL-Kluwer Arbitration
Blog., Oct 7, 2009.

67) Amco, I, para. 8.

68) P. D. Friendland, ’Provisional Measures and ICSID Arbitration’(1986) 2 Arbitration International,
pp- 349~350.



[*]
o

SHAMEHAT K68H (2015, 12)

Amco [T A0 A QmdIAlob= A NS A7IshHA 43)7F JYPA =
sk o, Qlivlrlol A Al Al AEet 3 E wEskA XS A
74k 1ol Al 2 Aolehar FAslh ool Wal 3= dm=ulAlolrt

JTQoNAl ek AFetAl = el Tt ol gk o] &S e S =

ALY|Alo} AR o T Wy 23 HFAE Zﬂg”}ﬁ}i gl Al Albst

=
Atk A% 5ueiss 9987 WA FRak 4e A9 FAw
3} &

oZi
N
o

o=
fz
ol\
> o

H

g

ololl tE oA AT AL HFEHE Amoo FOE WA L BN

Azsteba QmylAotl Bsgrte) 871t A918E ArdAobL 8% &

S 519 A2 Aolehe 92 wesel 318 ol A3 Ao A

A0 AW gl FuA Sdol A WA AxBire] FRAY L4 nEAE
=l =

SPP v Egypt M0lA GAAFE S o] EV} &3] WSS A|&38ta, SPPE=
2 AR AT TY v A Aaks uhs BE AgE 2718 Aol Foesitt
FARES o] ool mdstalon HA A% WH A A stk Wena Aol
A 53] = JaAAA AEHE AGstA Qo] AN 717HE 5 Wema ©
go] J1&E 7 & HFAE Wl AlEstep a o] HEd Al W st =3t
3] vheF FA A ] FEH o R HAYE AF, oA TR 7
HAaHA] &2 Fio dlds = T AT Wena sElo] Q&3 % Qlvpa 4

CDC Y3 = o] Aol tfst & GAAES] A ol AAES Hdeh HE
al7] 98] SR gRE At 24 dtdd JARAZ AAs o)A
AR T glolA, ¢ h3)= 9T Ly B os HEFS AT 5 S AL
= A4 %7101] A b= AS 45sHA vk 2s s I3 T
T7hE 8% HRE ATSA ] wiEe] ‘e olldk "EIL U] o) d8
Sk &2 olfrol tal] RkE2asiAl e X 7] widel $93]= JAPAE

2333

Z < Kardassopolos$t Fuchs 91903 HAF 3 £A43 =971 o8 A&HH A7
wiell, 25 HAPA] Aol FiakA AstE vt FA et 2 9
OJQL 27 A 5904 ool Aol wAlS o] T HAawso F21

o3 HEAE AT 2 Sl AR S AASUTE Duke 9 Q3=

69) Anxo, Il, Interim Order No 1, para.16.
70) Amxo, Il, Interim Order No 1, para.19.
71) Wena, Procedural Order No 1, para.7(b).



ICSID SRHEHMo| ‘ZIsi™X[of 2st n&F 81

‘whop FAlgA o] ALFA e A, Ak AR ol F 309 ool FARE F
A S Aoleh A7) FA AW Heb g AZHTH: 23 s A
A A% ARk

PR S, Rumeli 193] @ @ ool FARA T ek AL
WAR AR SO S ASFHE 27 sl QB A4S AGehuA, vk
239le] Sopi AES A5k wow HAPAS {45 s FARY T
o] 50%(1) 8} 2507 2e)E 7| ARl el A shekn BASAT AL 9199
= Fopi] AZ V18 D19 94812 2ol Gelsden, a390e 9e

S
&AW B E AFHORA FolB Freedk

74 10697 AL I ELS BSA AEol et 218 Q738A &
FgA A4 Wtk EA o= MINE A0 A 7ol H]
Aol YRt sl Ak ke Aol 7IYotel 35

gk Zlojgtal FetIA JARAE 23T tobrt MINES & ¢

o oJal G 7] witel 7IHolrt A F 3 5 As 35T TS glo] Bl
% } olo tjsl MINE 7|Uelrt 243 &3 HEAE AZshe &
6}74 vt sk shARE 7Yool $193] o] Heke A
= 75l A 28 RS g 218 A4S e dg
75 o) Y ds]= 7ot BAA ol e el A
YEst AL sk o2 AzbetHA] whof Zjyolel Al 28
S, MINES T] & 91A]ol 54 Aoln ‘GAlabE9] oz

N

o

o

>

é 5
hul
}"r‘ _:(:, _ﬂ/

—{N
o
o ¢

= i&
o -
I

g ARl A $1x1e] Wkt 74%}711’ AZtE A SFethal #AlsH )
Mitchell $193)= FH AW BENS 270082 JAPAAS AA ) o} 3
= AT 84S Ak A3 A4S Fdstsh oA, v A

52 FARA ALrE A FARE FHE T wIEE ofgE slolg

72) Kardassopoulos and Fuchs, Decision of the Ad Hoc Committee on the Stay of Enforcement of
the Award, para.43.
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77) Mitchell, Decision on the Stay of Enforcement of the Award, para.23.

78) CMS, Decision on the Argentine Republic’s Request for a Continued Stay of Enforcement of the
Award, paras.10~20 3%,

79) MID, Decision on the Respondent’s Request for a Continued Stay of Execution, para.36,

80) Continental Casualty, Decision on the Argentine‘s Application for a Stay of Enforcement of the
Award, paras.12~15 =,

81) Pey Casado, Decision on the Republic of Chile’s Application for a Stay of Enforcement of the
Award, paras.30~32 =,



ICSID SHEFY| ‘EAER ol 23t nz 83

V.2 &

ICSID &oF A|53% A1 “gAAEo B goko] wa 740 whel Do) A
A 5= HYE A 95ty FA Y& =451 o2 uaof s} " E FA s
olgl gt YA = TARAANAM X FAATE BA

3]

rﬁ

5 442w Felol @ 9T
£ AAAI)E Qo) BYL WEa FrevkE Bt $4 sAska 19
ke U AT = gonz FARAE e 4B 5 24 ZAE
CRRE

Az A% AAE FAR) 0 GBS AAA A ot v AHele] 1
AA A AEA 24 E FASHE A9, ICSID SS9 AR How 1 F
AR 4B A skelof Ik, old T AF WA= SE A8} T
of AAAA 2ol s A4S Y WA 5 Rk SueAsE Ax
Aol WA W7 FARE) S AN Aol ow o A gl
Aol 2ol Q= A 1 ABAAE FASRAY FRAL S8 Ak AW

& =
oA=L Al wet HPPAE

o,
_l
i)
o2t
o,
=)
)
i
X
co
o
NG
o)
ofl
ofN g
=
ms
ol
to &
>,

=)
o
4
1o,
Y
o oft
o
=
v}
ol
3R
au

=
PR e

-

g 3ol ES HojFal flow, A= 7} fjdEe ol 2ol d3E 83l

82) 71& H<roll, Libananco 9193 wi AE fz150] Aol wekg 4 il
g 7beAol dvke At HRE a7 8 Bl 9% 2+

oA ol Fe =
71wl HAAATE ol 2o wheh A olA= Qb Hvkal WAI8H)TK(Libananco,

Decision on Applicant’s Request for a Continued Stay of Enforcement of the Award, paras.59~
60 HX).



3477} 24 =

ko)

&) ol ol wet T o] A

oL

BHMBAT H68F (2015, 12)
LAY ICSID FABA 2] A=

84

il

)l

s
a

Sl A Zwolumt

=

== AXol =y ICSID A 5-7F



A7, “ICSID sAFA ] AgAe &t 237, FAHE A A106%, BT,

2012.
Aoy A, “ISD TAFHA ] Sl o] #3k A4, TAHE Td AlllE, HF
. 2013.

&Y, “ICSID FAAA ] A A o] #gh A, T A8 A28 A3E, T
= A’38H3], 2013.

UL, “ICSID o HAA RS AA 9 HAAMol #gk Ao Wk -y ol
olfr M7IAE TR, ¥ FAAT A10H AT, TS,
2010.

R, ICSID A Al A, 2006.

°), <A R A vl B BATAZA, B AssD A3, AL

st 2014.

S 9], “ICSID TR S} Faol #gh Al - FAAA 9 9] A
AL FHoR, FYATAT A6, d=7937813], 2014,

S AM, “ICSID TA¢] F Aol w3 Al nF”, FAAT A4 A43, T
A8tE], 2014.

PRl Bkl #sE ICSID FAA AT I, TG Aleed,
G -9t 3], 2015,

°]7]%, “ICSID FAe7g o] ek Faoll ¥t A, uhAbshe] A=, Ao
thehal ik, 2015. 2.

Bishop, R. D. & Marchili, S. M., Annuiment under the ICSID Convention, Oxford, 2012.

Friendland, P. D., ’Provisional Measures and ICSID Arbitration’, 2 Arbitration
International, 1986.

, ‘Stay of Enforcement of the Arbitration Award Pending ICSID
Annulment Proceedings’ in E. Gaillard and Y. Banifatemi (eds), Annulment of
ICSID Awards, 2009.

ICSID, History of the ICSID Convention, Vol 11, ICSID PUBLICATION, 2009.

Paulsson, J., ‘ICSID’s Achievements and Prospects’, ICSID Rev-FILJ., 1991.

Polasek, M., ‘Introductory Note to Three Decisions on the Stay of Enforcement of an




86 ST XM68H (2015, 12)

ICSID Award’, 20 ICSID Rev-FILJ., 2005.

Prager, D. W., "Should States Be Required to Post a Security as a Condition for the
Stay of Enforcement of an ICSID Award During Annulment Proceedings?’,
ASIL-Kluwer Arbitration Blog., Oct 7, 2009.

Reed, L. et al., Guide to ICSID Arbitration, Wolters Kluwer, 2011.

Reisman, W. M., "Reflection on the Control Mechanism of the ICSID System’ in E G
aillard (ed), The Review of International Arbitral Awards, Jurist and International
Arbitration Institute, 2010.

Schrever, C. H. et al., The ICSID Convention: A Commentary on the Convention on the
Settlement of Investment Disputes between States and Nationals of Other States,
2nd Ed., Cambridge University Press, 2009.

Stevens, M., ‘The Power of ICSID Ad Hoc Committees to Order Security When
Granting a Stay of Enforcement’ in R. Doak Bishop(ed), Enforcement of Arbitral
Awards Against Sovereigns(New York: Juris Publishing), 2009.

Torterola, I. & Pietro, D. D., ‘Notes on the Requirement of Guarantees as a Condition
for a Stay of Enforcement of the Awards’, 7 Transnational Dispute Management,
2007.



ICSID ST ‘TbER off 2ot nF

ABSTRACT

A Study on the Stay of Enforcement of ICSID Arbitral

Awards

Yong-11 KIM

This article examines the Stay of Enforcement of ICSID Arbitration Award.
The effect of the stay is that the award is not subject to enforcement
proceedings under Article 54 of the ICSID Convention pending the outcome of
the annulment application. The annulment committee must decide the stay,
unless the applicant sought the stay with the request for annulment, in which
case the ICSID Secretary -General must grant it automatically. This automatic
stay -which can only relate to the entire award-remains in force until the
committee is constituted and issues a decision on the request for stay.

ICSID committees have taken different positions on whether a stay of
enforcement is exceptional or not. Some committees have held that because
the ICSID Convention explicitly recognizes that the rights of the award creditor
could be subject to a stay, stays are not exceptional. ICSID practice shows that
most committees have rejected the proposition that the merits and prospects
of the application for annulment should influence the committee’s decision
whether to grant a stay. In addition, ICSID practice regarding the specific
circumstances that will justify a stay of enforcement is unclear, and committees
have focused on different factors to decide whether to grant a stay such as
prospect of prompt compliance with the ward, hardship to one of the parties,
risk of non-recovery and irreparable harm to the award debtor.

Also, ICSID practice shows that even though the Convention is silent on this
issue, committees have generally held that they are empowered to condition
the stay of enforcement on the granting of security by the requesting party.

Keywords : ICSID Convention, ICSID Arbitral Awards, Stay of Enforcement, Ad
hoc Committee, Security



