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Compensation for Personal Injury 

and the Insurer’s Claim for Indemnity

- Focused on the NHIC’s Claim for Indemnity -

Noh, Tae Heon

Seoul Southern District Court

=ABSTRACT=

In a case in which National Health Insurance Corporation (NHIC) pays medical 

care expenses to a victim of a traffic accident resulting in injury or death and 

asks the assailant for compensation of its share in the medical care expenses, as 

the precedent treats the subrogation of a claim set by National Health Insurance 

Act the same as that set by Industrial Accident Compensation Insurance Act, it 

draws the range of its compensation from the range of deduction, according to the 

principle of deduction after offsetting and acknowledges the compensation of all 

medical care expenses borne by the NHIC, within the amount of compensation 

claimed by the victim.

However, both the National Health Insurance Act and the Industrial Accident 

Compensation Insurance Act are laws that regulate social insurance, but medical 

care expenses in the National Health Insurance Act have a character of ‘an under-

insurance that fixes the ratio of indemnification,’ while insurance benefit on the 

Industrial Accident Compensation Insurance Act has a character of full insurance, 

or focuses on helping the insured that suffered an industrial accident lead a life, 

approximate to that in the past, regardless of the amount of damages according to 

its character of social insurance. Therefore, there is no reason to treat the sub-

rogation of a claim on the National Health Insurance Act the same as that on the 

Industrial Accident Compensation Insurance Act.

Since the insured loses the right of claim acquired by the insurer by sub-

rogation in return for receiving a receipt, there is no benefit from receiving in-



surance in the range. Thus, in a suit in which the insured seeks compensation for 

damages from the assailant, there is no room for the application of the legal prin-

ciple of offset of profits and losses, and the range of subrogation of a claim or 

the amount of deduction from compensation should be decided by the contract be-

tween the persons directly involved or a related law. Therefore, it is not reason-

able that the precedent draws the range of the NHIC’s compensation from the 

principle of deduction after offsetting.

To interpret Clause 1, Article 58 of the National Health Insurance Act that sets 

the range of the NHIC’s compensation uniformly and systematically in combina-

tion with Clause 2 of the same article that sets the range of exemption, if the 

compensation is made first, it is reasonable to fix the range of the NHIC’s com-

pensation by multiplying the medical care expenses paid by the ratio of the as-

sailant’s liability. This is contrasted with the range of the Korea Labor Welfare 

Corporation’s compensation which covers the total amount of the claim of the in-

sured within the insurance benefit paid in the interpretation of Clauses 1 and 2, 

Article 87 of the Industrial Accident Compensation Insurance Act.

In the meantime, there are doubts about why the profit should be deducted 

from the amount of compensation claimed, though it is enough for the principle 

of deduction after offsetting that the precedent took as the premise in judging the 

range of the NHIC’s compensation to deduct the profit made by the victim from 

the amount of damages, so as to achieve the goal of not attributing profit more 

than the amount of damage to a victim; whether it is reasonable to attribute all 

the profit made by the victim to the assailant, while the damages suffered by the 

victim are distributed fairly; and whether there is concrete validity in actual cases.

Therefore, the legal principle of the precedent concerning the range of the 

NHIC’s compensation and the legal principle of the precedent following the prin-

ciple of deduction after offsetting should be reconsidered.

Keyword: National Health Insurance Act, Right to indemnity, 

Insurer’s subrogation, Medical care expenses, Offset of profits and 

losses




