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5) Deniz Celik, D., “Incorporation of charterparty clauses into international sale
contracts on shipment terms”, European Transport Law, No. 5, 2013, p. 447.

6) Fidelitas Shipping v. V/O Exportchleb [1963] 2 Lloyd's Rep. 113, 122.
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H3 A (Scortish & Newcastle International v. Othon Ghalanos [2008] 1 Lloyd's
Rep. 462).

8) Ramberg W= FOB AleolA9] §AA ok Byisto] ohZ} Zo] Z|&stal ot ‘It
is therefore necessary to match the conditions of the charter party with the terms
of the contract of sale so that the FAS or FOB buyer, in his capacity as charterer
in the charter party, does not have to pay demurrage without recourse against the
seller when the latter fails to bring the goods to the ship within the time needed
for avoiding payment of demurrage to the shipowner.” & EgF CIFY CFR A9k
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10)
11)

12)

operations are for the buyer's account under the contract of sale, it is necessary to
specify how much time he is allowed before he has to pay demurrage for keeping
the ship in port. The buyer must be prepared to discharge the ship as soon as
so—called notice of readiness has been given. If time starts to run before he is
ready to undertake the discharge, he assumes the risk. In addition, he will assume
the risk for various hindrances preventing the discharging operations unless the
hindrances are excepted under the terms of the contract of sale. Again, it is
necessary to match the terms of the contract of sale with the terms of the charter
party(Ramberg, Jan, /CC Guide to Incoterms® 2010, Understanding and practical
use, ICC, 2011, pp. 28-29).”

Tiberg H., The Law of Demurrage, British shipping Law Library, 1995, p. 664.
[1983] 1 Lloyd's Rep. 250.
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40) Deniz Celik, D., op. cir., pp. 458-459.
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41) [1991] 1 Lloyd's Rep. 378,
42) Ibid.

43) [2004] 1 Lloyd's Rep. 260.
44) [2011] 1 Lloyd's Rep. 531.
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45) [2011] 2 Lloyd's Rep. 278.
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47) Ibid.
48) [1987] 1 Lloyd's Rep. 48; [1989] 1 Lloyd's Rep. 1 (HL).
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ABSTRACT

A Study on the Demurrage Liabilities in the International Sale

Contracts on Shipment Terms

Choi, Myung Kook

Judicial decisions make it clear that in all CIF, CFR and FOB contracts,
incorporation of charter party into sale contracts is the only effective way
for recovery of demurrage in the context of sale contracts. The case law
would appear to clarify a number of important issues: The words of
incorporation in the sale contract play a vital role in determining the
extent of the influence of the charter party principles over the sale
contract. Hence, unless it is expressly provided otherwise, the courts tend
to apply the charter party principles to the incorporated charter party
provisions to the extent that they make sense in the context of sale
contract, and that they do not undermine the underlying foundations of
international trade law. In this respect the courts also take into account
the factual background of the case with a view to objectively ascertaining
the intention of the parties.

The law is, however, less clear on the effects of the incorporated charter
party provisions in sale contracts. There is still no straightforward answer
to the question of to what extent the charter party law is applied to the
incorporated charter party provisions in the context of sale contracts. The
case law on this matter merely provides piecemeal solutions, and it is not
possible to extract a general rule which will help interpretation of those
charter party provisions which have not yet been subject to litigation or

arbitration. Therefore, it should be noted that the parties would prepare
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Incorporation Clause in their sale contracts in reliance of the rules

achieve the desired results.

to

Key Words : Incorporation Clause, Charter Party, Demurrage,

International Sale Contracts on Shipment Terms
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