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ABSTRACT

A Study on the Availability of Chinese Internal Arbitration Institution

by Korean Invested Companies
Jin-Ki Yoon

This study is about the availability of Chinese internal arbitration institutions by Korean
invested companies. Generally, Chinese internal arbitration institutions lack independence
from government. However, because parties seeking an arbitration award have ways to get
neutrality from internal arbitration institutions that guarantee party autonomy, these Korean
companies can use Chinese internal arbitration institutions to resolve disputes in China.
Special attention should be given to the following.

First, because Korean companies invested in China are legally in the same position as
Chinese companies, unless foreign-related factors intervene, when disputes occur with
Chinese companies or individuals, the disputes correspond to internal dispute, and when it
comes to choosing the arbitration institution, these Korean companies must choose either a
Chinese internal arbitration institution or foreign-related arbitration institution.

Second, most Chinese internal arbitration institutions still lack independence from
government, which can influence the fairness of arbitration in the future. Therefore, Korean
companies invested in China should think about alternative ways to get a minimum
impartiality in arbitration cases.

Third, the parties are allowed to choose arbitration rules freely in Beijing, Xian,
Chongqing, Guangzhou, and Hangzhou arbitration commissions. Therefore, in arbitration
cases, the parties can get impartiality by choosing arbitrators according to the arbitration
rules which they agree on, or by choosing partially modified arbitration rules of those
arbitration commissions.

Fourth, in order to get an impartial arbitration award from Chinese internal arbitration
institutions in China, it is important for Korean lawyers or arbitration experts -- fluent in
Chinese -- to be registered in the List of Arbitrators of Chinese internal arbitration
institution by way of signing a MOU between the Korean Commercial Arbitration Board,
or the Korean Association of Arbitration Studies and arbitration commissions such as those

of Beijing, Xian, Chongqing, Guangzhou, and Hangzhou which comparatively do guarantee
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party autonomy.

Fifth, because application of the preservation of property before application of arbitration
is not approved in China, in practice, in order to preserve property before application of
arbitration, it is best to file another suit in China based on other legal issue (e.g., tort)
independent from the contract which an arbitration agreement is applied to.

Sixth, in arbitration commissions which allow different agreement regarding arbitration
procedures or arbitration rules, it is possible to choose a neutral arbitrator from a third
country as a presiding arbitrator via UNCITRAL arbitration rules or ICC arbitration rules.

Seventh, in the case of Chinese internal arbitral award, because the court reviews the
substantive matters to decide the refusal of compulsory execution, the execution rate could
be relatively lower than that of foreign-related cases. Therefore, when Korean companies
invested in China use Chinese internal arbitration institution, they should endure low rate
of execution.

Eighth, considering the operational experiences of public policy on foreign-related
arbitration awards so far, in cases of Chinese internal arbitration award, the possibility of
cancellation of arbitral award or the possibility to refuse to execute the award due to
public policy is thought to be higher than that of foreign arbitral awards.

Ninth, even though a treaty on judicial assistance in civil and commercial matters has
been signed between Korea and China, and it includes a provision on acknowledgement
and enforcement of arbitral award, when trying to resolve disputes through Chinese
internal arbitration institution, the treaty would not be a big help to resolve the disputes,
because the disputes between Korean companies invested in China and the party in China
are not subject to the treaty.

Tenth, considering recent tendency of conciliation by the arbitral tribunal in China and
the voluntary execution rate of the parties, the system of conciliation by the arbitral
tribunal is expected to affect as a positive factor the Korean companies that use Chinese
internal arbitration institution.

Finally, when using online arbitration, arbitration fees can be reduced, and if the
arbitration commissions guaranteeing party autonomy have online arbitration system, the
possibility of getting impartial arbitration award through them is higher. Therefore, the use

of online arbitration system is recommended.
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