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AAA47F S7FsHAA oy
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to] 8otz & ZolthD
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FAR] TP TGO Tz shH gl B YA 7]
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42 FH9] st &5 FAFARRA dHdezd AR &

1) BEAxFe] siH2 FEAEAo] WAl whet O ExpxeRE A-85hs AReut o]Fof
A 4 JokD. Greig, “The Time of Conclusion and the Time of Application of

Treaties as points of Reference in the Interpretative Process”, 7ime, History and
International Law, Martinus Nijhoff Publishers, 2007, pp. 175~176.).

2) A. Orakhelashvili, 7he Interpretation of Acts and Rules in Public International Law,
Oxford University Express, 2008, p. 285.

3) zote] sado] Zob ujgo] ofus FPahe Hojahy, Zoke] WL Folu A %
¢kof w2 AWE ZAAst= IHolthR. Gardiner, Treary Interpretation, Oxford
University Express, 2008, pp. 27~28.).

4) T8y SAVAA BAZRY] sfMT Ao wole] T 7|E HFE AFtst ¢
=2 A9 |l

5) E =2 Rudolf Dolzer & Christoph Schreuer, Principles of International Investment
Law, Oxford University Express, 2008(Chapter. 2. pp. 31~45)<& F2 835932
nlg] WeErt

rr




SAFARRAANA FATEA FAZFY SN 8o A A7 6/

I. FARHA FRzEF 54

= FAZRS AT o0 2o et vyt #eF(Vienna
Convention on the Law of Treaties ; ©]5} “VCLT)7Q] A|31x0] ZA3gch
ERpzxokS siAgte] Qlol, VCLTE Ydutael sfadzor ggslo] gltt®

ol
2
r |
o,
Jz

-

¢

VCLT®] A31ZE A|1ge] w2, zoke zopze] 2w 9 zope] il
2Hog Hol, 1 Zofe] BWo] Folslt FAA ojuld] wel JUsH
qElofof FEkT PSR GUrk9 FoFe] hiwt BAHLI) o xope] 2
A AX EE 2 xof] 2SR SHA AT & & Q] o] 2oE
o 2 iy 2 BEw SESG olB feckA g W9l el A shaEn

6) FAZXLS sfActe WS ot 2ol Al 7R BT 4 Aok A, 2ok i
I B2 & T2 oA ste Wlelth &4, 2R F Sk
olth. AR, xokE SiAT wl <t FGAEEY XA gEE ERIskes HHOoRM
Lauterpachtoll 3=t (Malgosia Fitzmaurice, “The Practical Working of the Law
of Treaties”, (ed.) Malcolm D. Evans, International Law, Oxford University Express,
2006, p. 199.).

7) ZoFdol Teh HlALEeRe 1969 59 23of H|ALbollA Aeiste] 1980 14 27
o TaEgon, k2 19809 19 27¢ & Fokol gAprt =tk HETd xoF 2
E(8571%) 9 BEAR o]Folz] it}

8) VCLT A31Z~A33x%2] ZoFo] sl et 1742 AJAIH (Intertemporal Law)ofl &gt
RS viAlskY SolE Efetal, d@HolH wEAne diEs FUKd 4 ot
(A. Cassese, International Law(Znd ed,), Oxford University Express, 2005, p. 179.).

1

9) YR t}27 Zth “A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose.”

10) =oFo] tidTt Z42 VCLT A31zxo A sde st 5a Aot} oE F
AP HE= A RIsho =y, Exrxore] ol 542 sjAsigitt. ol = TRt
A w2 oz vde] fiido] Hr| gttt ojet HASIY o FAHWHRE=
ZoFo] it BEFo] 2¥E W= 2 oj4s AUAA gdistke Aolzt AA
St9 St (Plama v. Bulgaria, Decision on Jurisdiction, 8 February 2005.). ; &2Fe] ti4t
I BA2 A Al ot AR £k gl7] wiRel] Rofe] ity 582 xoF A4
A Bk ofuzf, ool oA @ A8 Ao EAY 4k UohUlf Linderfalk, On
the Interpretation of Treaties, Springer, 2007, pp. 210~211.).
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ZgElojof ghrp1l) FoFo] EA}
5,12 o]2gh Fullofl= XOFHRO
O] WA7}A] refstoiof ghrh.13)
olet ISt Siemens v. Argentina A4S AHEH 5YU =49 4154
}l Siemense= OFERIEL o] AFHEeL Aok AAstou, of=dE ]
M2 JE7E BolAHA 71eH AR 2 Ao oS ARotal Ak
EArAS A " AR Siemense ©FEJNEY HEE

o o
= . fEY
iz SANES A7IStAH. ol SATARE FAZ A =4o] He

opgo] Bu| oA s)Hwolo}
i

Skt

T tE Mondev v. United States AHA19& AHEH syt A1 414
l Mondevie B2AE AI7F o7& o] gt AEALS HA ol ot AloF
Ao sEixiFo] EFssHA =AY, FAAAES AIskaidt olet Bt F
oA R FAxoFe sfAe el 3ol RS oulst=A] 5] of=
Ao wH olzlgt sjA2 FAxoRS ofAch=dl A8 7HeRt A wEtof

ot AAIsHH.

(8]

o
>
gl
BN
18
1o
fu)
o
He,

2jvte] Fgel elojet 1 B, FAHSE=E, As6H
ALS, RAFAWAS, 2011, p. 11 : 2oF] b © A AA] TP FYA
ool Wet 2AC BEH TeT 1 Bk FAY BHRYOR qlsle] of |FS A
A gl gleld A4 ok TAZ AU YUk e HE TAMALI} 2oF
of g B BAE cheel glol f10] fa4 adoRA xoro Oy 9 Bl

Y4 BAE WF 2wA 1 7129 28 AW ANFORA BN BS
ol of= Aw a4 Aol AUITHYHE, AAEE. p. 59).

12) 2ol Bole o 7Ho] 44 QulE 27|k ot AlZke] Aate] mat 1 ofn
7F Wspr| = gitt.

13) VCLTS| A3LE A2ael whaw, Zopo] sl B4y Rale zopRe] F7jste] zof
of Mg @ RaAe} sl zoe] Ade] BeAste] RE GAETIo] o]Fold 1 xof
of Tt golet xope] Aol BIsle], 1 B I olae] YAkl A4ska Eet ok

£ GAEol I 2o BEs wARA FERE BAZRAE Lot

14) Siemens v. Argentina, ICSID Case No. ARB/02/8, Decision on Jurisdiction, 3
August 2004(=Q-ot= e}t BIT).

15) Mondev International Ltd v. United States of America, 1CSID Case No.
ARB(AF)/99/2, Award, 11 October 2002(NAFTA).
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FARPFE= 2ok A4S 9
71% k1 VCLT A32%+= of
A31x9] 2Eo2RE o 9
HAGR 2 Sk mEAAAL T ololob sl ASe Ho) 3
S EE BEET AnRE At A% 1 gnE 2] Skl 2
oFo]l WA 715 9 11 AZAY APEE RN ofAY] BHFA oo oER
S ek sk ek

ole} st Noble Ventures v. Romania A7118& AHEH  F2jHA
Fi= VCLT A31xe] ARbAQl ofA wo] AgogRyH e ouE &
517] Slstel, xokel WAl 1% W 1 AN ARE EG Ao B

A el 9EY 4 ek Aok,

=)
i
ok
rO
ol
=
N
40
ell
=
s
tA
I‘ll‘
>
=
N
2
U=
1

A

N
2
&,
2
1o
ek
%

X

FABAR= Aol wet 2ok SiAE 4 Uk Aol o&Esh= A2
WFge) AP EHoam 19 ol W 4T ABE B,
B9l E7bsAde s & ok a8y SARARE g SR
Adlo] ¥rEA] FE5d das glok. SABAE7E Ao o 4 glou,
Adlo]l F552] gethe AL vle F23 AMdoltt
16) ®gh 2ok siAslr] flote] fAktAU BU 23] e tE 2oFES AP

T gt

17) Y82 o237 Attt “Recourse may be had to supplementary means of interpretation,
including the preparatory work of the treaty and the circumstances of its
conclusion, in order to confirm the meaning resulting from the application of
article 31, or to determine the meaning when the interpretation according to article
31; (a) leaves the meaning ambiguous or obscure; or (b) leads to a result which is
manifestly absurd or unreasonable.”

18) Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11, Award, 12 October
2005(1]=r—=Fufyo} BIT).
19) ol® FATRFH= AHE w22 ¢, oE 2 AHotr| = sh, o'
_Hr‘— A E dgsit, e s T 4 QiotHA AdEet o2 o
L)y

™
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7
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o9} FHASIA] AES Cop. v. Argentina AHA200S AW B FATHRIL
= 2 EE flste] 27 o] Ao PAREE &Sk, dHhH
o8 FAHG Aol FEEE oWt 2 E finkal sk =, SAT
AR Yl B oA B Aplo] ke fLasing ERwg i o
£ AR delo] 4452 et deS HojErh
T o] AN FAMARLE Aol shAe tiste] thet go] ¢
Sttt SABERE 8= L, FETE AREel High Aol

& BHe
4 qou, QuHeR 59 Eb $AT A4 TRl BEHd B9 B

2
OE
v
Aul
v
[
%0
mlo
o
il
4
30
fe o Jm ox np® md

o

AR

FABAPR olgt HoiES A FATPRY] AHE HEs, Aol

o|Est= AS & F Ul Sajpem v. Bangladesh A2V SARER=
Toty], Mo WrEA] &d dert §lgs oA A

=
=
Astoet. AelE et Ae BATAA auA Adet ¥E 4,
Z

5t7] fltolct.
ICSID goFo] <lot e Mels Es AAIsHY, £414
L7Fset 2A= 71850 ik wEbA ICSID SRR

20) AES Cop. v. Argentina, Decision on Jurisdiction, 26 April 2005.
21) Saipem v. Bangladesh, Decision on Jurisdiction, 21 March 2007.
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o]ERtth vt BITO FAEE dntdor FAR 7|E&o] QA &
Jejeg grop gapREe] FoohA] dethd, SAMARIT w7 R o9&
61— 7].1—_/\-12 04\;]. 22)

NAFTA®] ¢, A= @80 7155 A dEse] HId &

U LA ZAOl HZe] Thee WA o] st FAARI
AR AtelolM E3-Ssitts Ette]l A7l=Ee] 20048 7€ o]F, NAFTA
FTC(Free Trade Commission @ ZF-F9L3)= FApe] ol thFe=
NAFTA A117o] F878S F705H71= sl

ole} TS} Methanex v. United States AFA23S AmHHEWH Al
Methanex> 7V& At 24 MTBES] A2¢] wles2 Alxsk= 24t
o, vl= ZAejazyol F7F MTBES] ©iE FAstat &2 4 Abgdo] &
A =Hol m=AREE A= FAAEE ATIsHH ol FAEH
VCLT A|32ze] o] BAE A2 Apgo] siye] B2 o] 2
om, 11 oo HQugerke ok £47F GAREY] s A0
St Qlofal A5, ol JARANEY AEE S5t o B SlIeH
Ask= ZHT o ofAe] FA e o AHetsirial AAIsHIT.

rﬂ

@ o

fre me rr ro

= W 4 dr o
H‘I

oy et

rek
el
X

4. 34 (Interpretative Statements)o]] 2]

%XH”} 3 = AFiAof| whet FatxekE ST & Qi ARiME B
2pz0Fo] sjAe] Wote] AL AEsH= Aol EAxFS )
=)

E =

4T 4 Qb A0E FARAY BU od Fazere BAtEE 9
= )]
e

o BARARE AT ksl

A sz
Lok Jeju 2AEA 19 59 ©, xoF 299) ojnlo] pet BAR Tt

22) Aguas del Tunari, S.A. v. Bolivia, Decision on Jurisdiction, 21 October 2005.

23) Methanex v. United States of America, UNCITRAL, 2001. 1. 15. 3&of| @3t AA,
2002. 8. 7. BB 2005. 8. 3. HZTAHNAFTA).

24) lan Brownlie, Principles of Public International Law, Oxford University Express,
2008, p. 630.
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Zpe] durAQl oA A|gHAQl 7R E ZH=t}
ole} At SGS v. Pakistan AA29L AHEW  AOA 2 o] Aol

A
9)
¢

r>~
i)

o
HAHPre—Shipment Inspection) HAEAA=ZA mz7| A HH
AAFS Adsta, AHIAE Algctd Fol r|Ag R
SEIo} ICSID FAAES A1l 22 A =4
= ICSIDO] AHFARgolAl SA/AER7E nh7| Aea A9l
BITO] xg9] ofmlo] dfs) o FAbsHA] deA gwsttbe W8S AWy
ICSID FAEEE7F WE sfiAo] digt B9k A|7|oh= 22 AlEskh
QT B GRS ZAEAE Aok BN Zoke] ABG A
of gt oJdS AEL 4 Utk BITY GARAR] F =7k= of7] @Ao] Wi
A2 &2 iAol Al sl 3Fe (HA F£5=0] gle) oJdS SAT
Aol AAE = Utk

%,
2
N,
N
>
U oo

o o
S

NAFTA FTCE Al =71 timalso] & xoFo] sAS Adstal, o] ++
EEE WAYUSS 7T gtk NAFTA FTCE 20019 7€ 319 o]%,

NAFTAS] #1105z A1gsR0A F7gstal F@et o9 2nef et B

fo

25) SGS Societe Generale de Surveillance S.A. v. Pakistan, ICSID Case No. ARB/01/13,
Decision on Jurisdiction, 6 August 2003(29]A-1}t7] A BIT).

26) GRS or2y} Zr}. “Each Party shall accord to investments of investors of another
Party treatment in accordance with international law, including fair and equitable
treatment and full protection and security.”

27) 57ota 59t t-(fair and equitable treatment)= &= AFZA A FA ot T
SHA dieafior & SRE TRt B2 EAAACA FAs 3Ee s AAHste
Slov, FATARA WA 3 - TARE 1 oulsh cekebA slAisln Wt
BeotA =] A gk }A %ZH”&@?EO T4 - Y9 A& ofiAstd
A BRI FER el W MRS metshet] ofEeS AN ol2dt Ae FAw
BAE= ditdor xoFofAe] Bt IAEEHS e 2o ARt HuEer
A31zet A32z0 whet 2] 9 W FoFo] tiat FAog Hol T XoF] &
wel pelsls BT ool wt Qs SHSIES wsislceras, “3

Bt e Az ‘M”, W, A4, k=ete], 2011, p. 328 5 JEM e

= owe FAISS Bl 34 - Fge] B FHA S UARE WD

Ak H”J'X“?'J} 3% - U Vs waddel dold AiEx 9 Pﬂﬂ

JA, H|ZRol g 9 HIRPEA, 74]°k4-r-4 =, SR B 9 st B

9 AH Zlde] tigt Bo & st wAst 22 Gl

UHF G - FAE, “FAERFEAANA FAAEIE SO £
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lo,
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o{x

e of 4z 4» 2 OI-J
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o okl HAFM0] UL ATt QlojA29) o] HrHL
NAFTA®] SABAF= o]2feh sf4& 74530 Slrkal 'ropso]al Qi)
EEO] BITE thEe] o]A-S xokd] Tt Hast sfjaloa
L yAYES Z2v7 A gt Ty 2012 02 2d BIT0: NAFTA%
H|4=3 WA YUZE 345 ok 2012 u)= 29 BIT A30% A|3dto] ot
B2 x| BAE 9oty AgH ZF I BAE Fo ASS PAbotal, 2 2o
e A WAL G AT T FFTAL FAVARE T,
=
a

S|
ABAF Aoy BHL & 2T WA dAsof ekl 1At

ELE }amow Eomu, ARz BARE AT ek 7 2t

&7, T, ASTY, d=EFdTEe], 2013, p. 75.).

28) €hHst B35 9 oFd HAH(full protection and security)2 =QAEAAZE AlRIS] A
g7t EEF BP0 g2 H2 Aol AgHet, d=AFAz ] tigt FH9 o]
2]3h o o R= %ﬁhﬂfﬁaoiTEﬁ AGEE 7IEelth FABETE =9 FARS
of gt FHRT 7t ZAE Ae AL FEI theet AT e W BARE
A= dAytsto] HESAL BE-% TL Ugoz AN HESAHGIAAAE, B2
A-=m71r BARRA AR 2 ZRAAA AAR, 2007, pp. 131~132).

29) NAFTA FTCE 20114 79 319, ‘“ZAsly W3t < 'of ‘bdst Bg o okl B
2ol Ade] diste] SAESHAY HAVENSYRE ouistes Aojghe MRS
Wsict,

30) 0] RFAYERS ZREL 2009FHE oF 3Wzt HESI 20048 RS £4 -
S MR FEZFE A (BIT) 20129 222012 model BIT); & 2012¢ 49 2029
st 5 Bde W 20048 FEARAESY) ©A ZEH 20049 mES £

2 B Aa 9 dukel Fof g, kF 9 Exe 43l 2971ded digk

i

oEL

5;

A
=13

ol b

=
3

BN

31) YR o2 Zrh “A joint decision of the Parties, each acting through its
representative designated for purposes of this Article, declaring their interpretation
of a provision of this Treaty shall be binding on a tribunal, and any decision or
award issued by a tribunal must be consistent with that joint decision.”
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= = = 'ﬂ-
So Qsle] s4 U AgAe] FAPE HAY 4 ot 9AHoz Fax
oRe Wasl o]Fo] Yol WEoI} Abdelwr HgE|m, Wao| e ot
Aot Aol AgEA gtk = zoke AFAEHA Perh
VCLT A2820] olstel, Mol ojirh zopo zRe Uehtr) opisirt &
L e SR ohsis @, 1 2o RS waolo] AR Bale}
of PSS AP L glofd Aol Wate] 1 RARRE T&sHA| of
Utk FAgte A xoe] BAFUN st BAstL ik
ofwst W5o] oad Al AWrs AAMe] A8 YHeths ojul:

=
g FoR AgEh BE W9l 1 Y97k WAskn
0]

L5 AIzte] fastkRd Hel wetoR gtk EAIZE H 397t IAsHE
A1) fagt ol A-gxH *v—?‘ﬂﬂ A7) Aol ®o] A8EA] gheth34) o]
Ao ot FAH 93] (nternational Law Commission ; ©]5F TLC’)359]
Al e =rEele] ek A 2P AI3xAE FFdstar §l
of. A3z oJstd, =7te] = WAl =7 Gl ofe] fFEEA
oftgtttH, ofHgt =7te] Y= HA| T fJute] SiTEA] ottt A

32) oA, oRZAE-A9) BITE & Zofo] W] o] WY Bt 2
o Ag5A) eperhn gAskT 9iet.

33) ABAET 49, WA PP Ao Re] BAFAMe] Aurzot, BAFAY
o et el EASIE G

34) % @je] Pl HsEAAAtE 1 GAl we] Beld Austeka 1 xoke
fasitn i,

35) 2A 995 IAIVAY ABE AI1FY] Fo] Folw =AM ADA 0
U RAEske 9RE Sdsk] Slo) 4YE REs|Telt. FREs} ohd SP4e
A 23] FA AR pEel Y ol Al e ATE 5087 S
o gror], zxopye] Tt HlA} ok ke whglshy, RN zere AAet
T, SARRLE T4 292 A4et 5 A0 wd 9 Agst #Ae] Alofst
AHPIE FAGER, 7] 418 AMEIT, 2011, p. 98).
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3 glT}.36)
A g A T 9AS sl k3D oleh WRSt] Impregilo v.

Parkistan AFA38-& AmHH
Aol #8715 ¥
A

4
0] WSk 24 Al §
zeto] A2

29] T 2Y = Je Zofo] W] oo
TG AR SfE 4 oFe] 4

ole} WA SGS v. Philippines AHA39& AmHH, 4171 SGS(A$9A
o] AAHAA HEAA = e PR AXAA7A 94k AEstH e
I 9982 #F5HA @A ICSIDOl EAXAE A715H

AEAHE= BITO] HWSA £3+9] A|ZF (ratione temporis) -8t
S skt BIT A2xe] ostd, 2 dAS
11 o]%of Potdzl Fxpe| AL x|qt, A2zt BITO] AA|
£ v A& ofyH, olx VCLT A28x0f FA|

Q1 9%, Z zopo] 4FAEHA| Pk BaFUo] AgHrty

36) YRS o2y Atk “An act of a State does not constitute a breach of an
international obligation unless the State is bound by the obligation in question at
the time the act occurs.”

37) o|e} TSt [sland of Palmas AT Tradex Hellas v. Albania A70] At
38) Impregilo v. Parkistan, Decision on Jurisdiction, 22 April 2005.

39) SGS Societe Generale de Surveillance S.A. v. Philippines, ICSID Case No. ARB/02/6,
Decision on Jurisdiction, 29 January 2004(A9]A-"e]H BIT).



70 TREShpEistse, 4559 4 (2013, 8), M 14w BBRETEL E R

Aot el FABEY EF O He A4 2go] obd Hrbxg
EX pagel 2ok A8 W 5 gl folstelof sitkn AAsat,

ol BAC] Aol WAHS W, A7l wret WES Hgo] Lerdor @
e 22 olugitha0 Jet A4l Aeobsde Bawn UEs A
o gick. gk FAF OIS 1 xoke] SltoR AIElE Fedo At
W, 2opY] WEAAE BT Aotk FAWYR 1 We] o I
e EA B olFel, Aol WAt FAWHR] BIUNN A7kl
wet A4Ec SAWYTE 2ok 1 AAS Ak s el o)
ARt BT Wske] 9L, v NERERE

] :
of| A, NAFTASolA FAIgtele] MelE NAFTA 11 #pA|o] futo= #hy
st S ozt Agtect.

T35 9I9te] Pt Apo] A &EE A9k Q4 &, xoko] Wrg oA
of oju] 1 P9It Aol AFfE|o] Xofo] WIm 012‘510115 1]%% —*r Ark.
ZoFo] Hhg Fof 2&HQl Pt Apde] fpto=z <lgh E
T xoko] Wrad o[ It Pt ALl LRIt ‘?a_”é‘%}i‘iﬂrud ki
A9E 4 ook dd, daEnAae g9t B2 AEAQL fI§ke] Apeeta
& & Ql=dl, ol9} TSt Tecmed v. Mexico A4 AW HEH, AwQl
N Tecmedi= WA F 357F 287] W4 G571 B4E A
Holah SAANEE A7Iokdek ol FARER= B BITe a9 24 A
of Byt EAo EHOHHL ol TWAET ORIt ity StHAE oigE, EAY

1 AololA BIT E*QJ\VJW A&54E Zl% BolE

40) o8] xofo] N2 FESH= AFstollA HEE= AHeAde] o2 94 EdY 49 o
D% 20t 56 T oHE BEAAE T Boyle & C. Chinkin,
The Making of International Law, Oxford University Express, 2007, p. 248.).

41) AR AAFelR o] =, ole wA19 FEoludt Aol A&ElE= AIFA
283 FAHL dAste AS etk
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ABSTRACT

A Study on the Interpretation and Application of Investment

Treaties for Arbitral Award under International Investment Disputes

Hwang, Ji Hyeon
Park, Eun Ok

The interpretation and application of investment treaties takes place
mostly by ad hoc tribunals. Their composition varies from case to case.
But in interpreting and applying investment treaties are bound to exist on
a ground rule and coherent criteria. Given summarizing contents of this
study, those are as follows.

When interpreting investment treaties, (i) most tribunals is based on
Article 31 and 32 of the VCLT, (ii) tribunals rely on previous decisions,
(iii) tribunals resort to travaux préparatoires, (iv) tribunals consider the
interpretative statement.

When applying investment treaties, (1) treaties apply only in relation to
acts or events that occurred after their entry into force, (ii) tribunals have
applied different inter—temporal rules to jurisdictional clauses and
substantive provisions in treaties, (iii) the relevant date for purposes of
jurisdiction is the date of the institution of proceedings, (iv) Under the
ICSID convention, the host state and investor’s nationality must be a party
to the convention on the date the proceedings are instituted.

This study is expected to possibly become guideline in the interpretation
and application standards of investment treaties. So future disputes can be

prevented and prepared in advance.

Key Words : Investment Treaties, Treaty Interpretation, Treaty

Application, Vienna Convention on the Law of Treaties




