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54) Not later than 15 days from the signing off this contract, the Contractor

undertakes to submit the Project Owner an irrevocable and confirmed AP Bond in
the form of a Bank Guarantee of 5% of the total Price of this Contract.
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55) The AP Bond will be reduced progressively as per the approached work progress
percentage and values and upon the Contract requests.

56) A7) 23 B B34 W 2 ¢ We shall pay you immediately upon your written
demand and irrespective of any objection by the contractor~.
57) &, T Aol AFSHAE g2 Aol tiete] callinge A7IstHr HEA W
& 7‘]15‘4—?01] gk oEgt AFeAE: qlglr] wiwol] EF2PL FFApe Hitfol:
Eotal 27 dde] tiste] thAFS & 4 Hioll gllth
58) & l&‘jﬂ:oﬂl‘i AT AFFTL, AAxF, AN 5 dRct] AA AEE
Aste] S5 ER9 At 843 BHEAL A2, URDGsHY] &A4+3], &
3’\] ISP98ste] EAF2E Hlw skt

59) ~immediately upon your written demand and irrespective of any objection by the
contractor~.
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60) ~is payable, upon receipt by us of your first demand in writing accompanied by a
written statement stating that the Contractor is in breach of its obligation(s) under
the Contract~.

61) URDG758 Article 15(Requirement for Demand)

a. A demand under the guarantee shall be supported by such other documents as the
guarantee specifies, and in any event by a statement, by the beneficiary indicating
in what respect the applicant is in breach of its obligations under the underlying
relationship. This statement may be in the demand or in a separate signed
document accompanying or identifying the demand.

b. A demand under the counter—guarantee shall in any event be supported by a statement,
by the party to whom the counter—guarantee was issued, indicting that such party has
received a complying demand under the guarantee or counter—guarantee issued by that
party. This statement may be in the demand or in a separate signed document
accompanying or indentifying the demand.

c. The requirement for a supporting statement in paragraph (a) or (b) of this article
applies except to the extent the guarantee or counter—guarantee expressly excludes
this requirement. Exclusion terms such as “The supporting statement under Article
15[@)] [(B)] is excluded” satisfy the requirement of this paragraph.

d. Neither the demand nor the supporting statement may be dated before the date
when the beneficiary is entitled to present a demand. Any other document may be
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dated before that date. Neither the demand nor the supporting statement, nor any
other document may be dated later than the date of its presentation.

62) ISP98 Article 4.17(Statement of Default or Other Drawing Event)
If a standby requires a statement, certificate, or other recital of a default or other
drawing event and does not specify content, the document complies if it contains :
a. a representation to the effect that payment is due because a drawing event
described in the standby has occurred ;
b. a date indicating when it was issued ; and
c. the beneficiary’s signature.

63) Variation of amount clause: The guarantee Amount will be reduced by [insert
percentage of Guarantee Amount or exact amount and currency] upon [choose
one of more of the options below] ~.

64) The maximum amount of this guarantee shall be progressively reduced by the
amount of the advance payment repaid by the Contractor as indicated in copies of
interim statements or payment certificate which shall be presented to us.
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65) Any dispute with respect to this guarantee shall be resolved exclusively by the
competent authorities in the Kingdom of Saudi Arabia and according to the Saudi
regulations, decisions, rules and instructions.

66) URDG758 A|1Z Alad, ISP9S A11.01% Abd}
67) Bl 2] 331 FY, AHAIA, p.100.



FRAFET Az B AFES AR Bage] wet d+ 231

izl dufdow @IshE HEAME dubzoz
2 AAxg T AoHo] Qo] #FA 2
7

o ngPAS ase BRI} F2 FEel A 7

Al A0S %
1 FEActel Selel gL 2Y0l gD w4 0 3
Al Q7] W] St A FEAA WA olelgt BT
Hel 4 waHo] ek, olelat ATl WA B BAABE Ak
skst7] S8l At BETIRAC A A ANt Tt

S, A} WS R T8 WS MAsH] SIlAL

NzAPE BE BEA] AOTFAHS S Fofof shul,69 WEALO] 4§

Aol mhelslor gtk B Aol BEQlo] Hurstolor & BEAT 4
diegaole] Alsolof stul, oleft PG HEA Ble] 1A Fo
o dof FLL Fozge B3 AsFAFuIAA ©e Fas o

ru{ru

Toixaor eI 2 ol A o] BFelRel PAR AT 44
FeaRsRd tete] o)FE oast Agole gz mEIolA ofat o
i+ 7*°“§4°1°F 37] wolct.

A, AL FAH R AHEET Q= URDGT58 5= skl S
2 EAA o]dfo] Qe H7I7Ie R stojof oF Zlo|tt, callinge] A@et A

- =

68) ‘EZJﬂO o] Aloks HXH o= o|fdte] e} HF9 Higdo] FolEe 232 49
Zke] ZGATEE ARAFIAY TEAZIE 7P GerE] o] xgoly (Bertrams,
op. cit, p298 g4x).

69) URDG758 A|13R(EZaHe W) E A25xHd F8) =,

70) AEE, AAE=E, p.2l.

71) o] TN T 712 EA R ol wet AeFEFEEe] AHS IAsta Qlrt
(A5 HY 1993.7.13. A1 911} 44225 TE).

OI(

72) Anthony Pierce, Demand Guarantees in International Trade, Sweet & Maxwell, 1993, p.10.
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ABSTRACT

A Study on the Necessity of Using Demand Guarantee following Unfair
Calling Cases

Kim, Pil Joon

It is quite true that the more Korean contractors receive overseas
contracts, the more they need guarantees. The top market for them is the
Middle East countries, consisting of more than the half of the total
amount awarded last year and the trend is increasing as well. The
problem, however, is that employers in these countries are reluctant to use
international rules for guarantee such as URDG or ISP98 and easily make
unfair callings.

However, Korean contractors(applicants), especially small and medium
sized enterprises(SMEs) tend to hurriedly enter a contract without looking
into its contents as well as guarantees. They do not realize the importance
of the guarantees until they receive callings from the employers
(beneficiaries). Being independent from the underlying contracts, guarantee
is the equivalent to cash in that it usually does not require any proof of
demand when calling and the guarantor should make a payment within
usually 5 business days after the request.

It is often observed these days that several Korean SMEs go bankrupt
due to liquidity risks after receiving unfair callings from employers in the
Middle FEast countries. In retrospect, some cases could be obviated if
contractors were a little more careful in checking the contents of a
guarantee at the time of concluding a contract. For example, there is one
case where the underlying contract includes a reduction clause in the

Advance Payment bond and the guarantee does not have that clause. In
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the end, the Korean contractor had to take the whole burden of the bond
amount though it had finished 81% of the project.

Nobody could argue that contractors should take a full responsibility if
they fail in their obligations. However, the employer's wrongful callings
need to be prevented in the first place, if possible. As there shouldn't be a
case where one party is at a disadvantage against the other like the case
mentioned above, useful insight is being sought to minimize unfair calling
risks for the benefit of the applicant.

First, the applicant should carefully look into every detail of the
potential guarantee before signing a contract, heeding especially that there
is a reduction clause in the AP bond.

Second, the governing principles for guarantee should be the ones that
are internally used such as URDG758 that is objective in terms of callings
given that, for example, it specifies that the requirement for a supporting
statement when making a demand is a default rule. It is also
recommended that the form of guarantees be the standard demand
guarantee.

Third, parties involved in issuing guarantees are advised to understand
international rules for guarantee like URDG758 and ISP98 and to play a
key role in guiding SME contractors in Korea so that they can protect
themselves from possible wrongful callings, particularly from employers in
the Middle East countries.

I hope this study would give a wake—up call for Korean SMEs wishing
to do business in the Middle East countries and remind them of the

importance of guarantee itself and its governing principles.

Key Words : Independent Guarantee, Demand Guarantee, Unfair Calling,

Legal Relationship, Governing Principle




