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GAARE gt fash A7 ST ool Aokt Heiste] £Ao]
2 FAR i2E M Hed, ol 7P FaT EA=
T GARES] et ol FE Sst=rtolth olF
e GRS AEEE 7 SAEAES U VIl He dHe &AW
(governing law H+= applicable law)o|2} 3t} o] HF ASF GAREC]
FAFAE 2D ol =AY 2ol Iof Ats #Hed EAHS desto
BAIS A EHedl SAolAE olE & ° FASkete] AAA AW (the
substantive law)ol=2tal ok D) AAH AWML FARAF 23] 9] A& (Alekat5
o] ¢&of whet Aok GARRFECl FA ol Aol FARRFES] 9] stofl Ast
o] o]F BAIS H& 4 Ut
FAl oA HAAH EFAHLE SAGAE oBA Hitfol] weba] At
ol9] f - FRAT s et FAMT £ AAe] Ago]l H FAHY F

e r
r
e

Y

in}

A

AR Yol B SE 9y, T 7Y 2N AR PL ASE B Sk
otk A ZAYE olmdt MPoz REX ho] ZAFA olA £

of AAell A-8d 712 Alef gAAES] AMIE Zheled 480l He ¥
o HI Al SA #F FA4Y FABAL] U ML HPE S
B2 bi¢ $23% 2oE 7M.

olefl ANl oMl AAA =AM e A= FE5] ol FoIAL Sl
2 =0l =95kt sk AAE £ Hid AdTES AvEd =
AGAEARN oA AAH EAME HitHeR Sk 7
(201002 =12o] 2lew, FAeel o EAME A+t o-f=(2010)9,
A-87(2009)4, BF=(2009), A3 (2007)0), ©]7F&1(2005)7, AZH-(2004)8)

D FAlA EAHEE AAA FAMel L HAslete] Hote ol FAdAE B tE
MNae AW, A FAHol EAst7] o]tk

2) o194, “ZAFAEAN] FAY - B (ules of law)S EAHOZ e FLE FA
oz’ TEAAHAT A6z, WYL 2010.12, pp. 41~61.

3) olftE, “FAVIAREACl glol EARel Tet BAT, T A331E, WAL,
2010. pp. 30~35.

4) 84, FAANA Aol FAZ ] AW Ao e uF”, Tedysh A5
A2z, gty HetdF4, 2009. 6, pp. 377~408.

5) v, “FAEelt EAWT, T¥eR) A33HE 43, deeltoldistn §EgAT4,
2009, 11, pp. 195~230.
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So] o] gitk. olFE FAAEA QoA AR EAW e @r
L ojg] 7hA] Yo oA T ek
et B ERAL AAE EAWe] 2HE Who] B ko s,

se] Qdgoks AWstE Fol AAMeR A B9 9 A4 o] zol=
_]

M

FATHR 1CC FAZAFAT 2 Ueke] S SA7H) Rert w
UNCITRAL Model ZAMeIA 4512 ZA%e] sl o8 F4< sk 9)
AE AHE golth E o]ed 14| o€ T Hewolo 3}
Ao gt o FHA0R s @ Aelch ol FAlel qleld AAA
7S woksta o Ul Ad gAEe] IAARAT A A EE F
Aol A AAH EAME A B golshzu 9o} ARAOR ge £
o] = Aoz ot

L. Al oM dAH EAH

T uiot ol FANA EAMelet Fe AAH EAY
2 27 irolAid) B Aol AAH A b

wolE Awnag gk FAl QoI UAE FAMS E oAl A
A9 ol B & ok shie FARGe] §- RaY Bl g 27
Bolx © thE st 24 Adle] H8d FAMolk

1. SAg o Bt EAH

e

6) *W}i, %Xﬂ”/‘}vxﬂoﬂ/ﬂ SAR e EAYT, MHet=E A243 AllE, sty
20

7) o1ZARL, “FAFA oM FARLL] EAH Aol A AT, 'FAHAT ASH
SHEZA15t3], 2005. 8, pp. 197~224.

8) Az, “FATI GEA WY I FAW, (AU Hel, ABLE, AHAY
3], 2004. 3, pp. 173~185.
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FAGlel T A et ol FARO] § - FRA Tfel o]
AN Al olF BAY FANS BYTA Sk Ao ool
T B e
FAel Bl slo] AW} TAHHL FADAIE Bo] A ), vk
o el AL FAGEI fael oldE AN el 1 At
gepdich FAGOIS FAE TS Qo] A A 240z )
197] Aol B Welel FAFlY faAel et ol S oA B A
ol olo] WL FATle] ¢ FRAL B Hid of u FAL

KeX
o § - REAL WIS B EA¥o] Bash] Peho
o =
5
o7k F Aok HA 5

o AozM, HE AEYE

a7t e SAXG2 s I a¥s %Zlﬁiﬁr% A=

=5140] Aol olgk Zolc). olejst FAxAe] Lol Byl Axe 242
o o] WS Bstelw selsln glon] E 2o FAMHlt AT
ol PAwo] gleki

2) 28}

FAIY - FAYS BT 1 WEL Aok GlolH Hg ol
T P

9) FA7k AAHt steiets FAFOle] Bag Fakstad she Qure] YAt W
o] FAFI] £H| 22 AT 5 Qv PR FA7IT] FAFANAE
Mo AT 5 Ak 102 AL et webA o] A)go] A FAeEele]
§ - FaAe] gk o] gl Ao BFE] FA7 Aol HAW ot Fo F
Aol Wedl chesl FAmAs] 9l AAEAAA @ A o cheel 9g SE
it

10) S 253 29 AR ol o7t slojoptt 24 T4z sidd & ve
SAe] %w"rﬁi dALcR Qsto] FAEY] - FRERA B == FARl] o
FojAaL ek, Sl E FAY] - FEA WY W2 =Esl TrHL 3

.
1D 1ICC S+ Aoz @), 9= FAH 7=, UNCITRAL FA+2 A21x (23
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& EN ditdom FARteTt e F Aokl EAAMY LdAIsfoF g
oe dslzA ol F2 GuHA =7 @l =, SAElY -+
el diet w2 Alef sie] ZAlelRz A|A=THe] A Al
2t Adld E718e SAACl Bt E7Her AEstofor drte ot
ol Alof FAHAECl TAEYel 2eE FAME AT W EHe A
sttt FAEF] gt siH;E olet 2 FARAEC] ffste] Asteial F=
e 2Agste] siAsteiof ik Zolth12 FAzFo]l FAKA 9 tE
23459 992 WA ¢ B FHHolR} sk, (F, ST 2
2l - =Y fAS s R), ST - FaEA W =AM
FAFANAM A= e ¥e Agstolob ke Asljolrt.19

=4, ¢t HiEE B oE ddilze S 22 - 5964 fAE
FxotdA SAGeZE 2tE F AP EAMT A f - Fad
& Taste £/ dAE 9avt flote Asfold. =, Al -+
el et gt sjAo] wetds F AFAY A= Bl vE &
e A8 & e Ae=2ZH ol A F 7HA9 Az tE Hsiz o
ol A WA Asfle S & - Fadel Y T EANME F
Az e] W mEtoR Qv Aoty ol Alf PR SAAE A= st
AolM B4 U=k AAdte A2 I A" R HEeld Ak wh=
Ade it 2 Aoz sty FAAE siAsteor ke ZolH.
ol Asliefl oJshd AloF FAAECl FAAE Felste] AT o FAAL] A
o] Fastrtal Aok A2 A A SAEATT FAANA o F
ojAol dttE ©ett FAHAEE AASkeE Aol otz e35H EAMAH
SAl 2AlA ofF Ta 84F S A £ Zol7| ezt A
oftt. &, Aok BARPE SAAE A=A FA AFAHLw Ao GAAE
o] FAFAE] sMH { - FEAHS wAsHA 2 AWl AR A= A

12) Alan Redfern & Martin Hunter, Law and Practice of International Commercial
Arbitration, 3rd Edition, London, Sweet & Maxwell, 1999, p. 156.

13) F=9] Aoll= ST 28 - 5349 92& vlud FLo] TASHA HAEH
19939 Harbour Assurance Co.(UK.) Ltd. vs Kansa General International
Insurance Co., Ltd.AFAoA o]t} g=to] ZHQo= o]z|gt WAt ¥zlo] 1996
SAH WAISE =St (AR, AAER, 2004, 3, pp. 173~18594 ZH1-8)
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otk £ WA Ase FATOE skt Yol FARE 1 Ao
oAl o]l Aol Gk Aotk =, of@ B4 =rte] WEe] 74HA
DT FAWAS & GAo] B A oafe} FAHA FEAA
o FAgle] & Rae Bosiolop ks Aol

3) A% 24

FAFA Bt EARS AFFAVAY 59 W o] B FAFF
(ol3h PN F4E sk glidl FAIGCle] Watel FHLS T AR
Z9} AW 59 - WA BaAGtel FHL F ASTolth o] F £FL
waEoke] BAE o2k 2PSolet & & Ytk 1 olfik olF TS I
agoke] weje] AL Slstel ApzelAt SRS B FAHoR
Qgstel B4 ApEIte] el ofste] PAREel BOlFt FAY &
2ol A9EE 22 WAS, Ee FABWAC] Yeld Felw F doF A5
oM FESL G A9E Addetunl EAIv] FuEAe a4S o
of AW FAT FBES ART 5 QS FHLS s 7] HRolt,
AT wadoke] Aghgoln] Tadere] 44 W) AL g
Hop ARzl FASHE FATOle] RS FEstolor At BE FAW
o] 53t YA el FARA] FEEoF ASE (1% @] o7
stel § Wob A2zel HAE Aol AL FARSAA A8 WE
Cjefol FseAololi @ S, Tt GAAEe]l EAUCEA A7 BE

]
EE o] gl A9elt B WY avkel Mol oAste] Aot
Fa7} Holi of ek b GAAE zhe] AZR FARE A
FAI0] AAoRA FaEore] A8 wrty FARY § - FHAL

14) S 8oF A2E (U3 7 AL AkH 449 RolAY ohiAYE BEsT S
o) olsie] sl ZRst Aol B YT ASWAG BsHe] YA hof WA
AL EE WA 4 Qe AR EE QR BAL FA] Hehslz oFAw
GAA 7ho] ARo] ofgk Fols Selstelor dik (e ‘AWl ojg gelet e
ACKET 9 FAZT Ex GAa 0] AFHAY, BeE Agont Aue] E
Feol Qi FAle] FoiE Eakath (97 GAAS] Exold oujsic dolg @
Aol P 20l AZIHNE doli, Aokel WAL, 17 golE Ba, Aw E
L oolgEioletn st A9E Aslehy, U PAe] HTel wetd Sl
HEE e A Halolok gt
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wasked] gloldl 7bg WA wefstelor @ e A YARIES] A9l
o et PAEe] A AW £ R olch. grer] FAASe]
Folstel AR Fe Al ZATTHA of EAMe] FARY f - R

e Waskn sk J1z0] @ Zolv] wRelct,

o

2. BRAA S| Tt A
D 99

2 =rolAY =0 FAVIASAE FAR ot SAVIAAIFS Ak
AR =2, A=, Aokl AR, AtRAEe 4], T2l Aok
1342 5 &2 AFH/AE AAotk= 847t & o9 =7t AX= Ao
= oujgtial & 4 Qloh ol=jjt Aeel AA o= Y WSt £
T ol =7k W FollA ol Ut W& AEste] EAS AT A
7ke] FAIZE HASHA "kl o]Fx BAY] AAC] AedH FANS
Aol o| wolike] webA Aoke] B, GARES] Heet oF, Aok
qhol gatet HA|, 22l Aloke] FHA 7FeA Foll diste] B2 Apelrt e
g Q7] tjZel 11 Ad=o] & Fasith & 4 qlrh10

w0 AAle] A8E EAMEE FAALYY oy [l wet AAHAL
Tl 4 =71 suidel E Sk Sl T 24F wAlEer, 191 A
 FAAEUCP) oI XéﬁéﬂEHZLJJ(IncotermS)—Jﬂl 22 A EEE (ex
mercatoria) 22 A|Ao] H oy 712 FY FHEo] AHLEA Y JTS
St S ot Adrt PE A 5 Ho %J%Z](general principles of law)
o] FAMOoE MEEo]d +& it

SEARE o]FA FAMOoE AHgo] heet FAIF ol HAFTE Ol
AElo] Sloh steete AloF GAAREo] Aok AAd o Aokl AH, &+
4, ea o3 T Fe] Slof H”“O}t w40l diste] oj| £ H
g27tk= EAM g &7t Weketa] vt 1 AnE dSsh) 7t

[

M
o

e

—

P

9 o b 2

15) oldul - e, H8A, AF5 - AFE, TSN BASA AT, 2006. p. 275.
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A7 B Aokl AR Ao 7o) AguEY] wEe] Aok GAHEL

.\

=AHE vg Foste] Aot = 4 1, dFES SAAH ] FARES
=AYE sty F AofA | A4S Sk Aol HFolty. o|FA Aot o
AAFE©

| £ el Folste] Aste] Foirtw, £Ao] WAlste] § £
o] FAR GRS B9l FAWHHE FAASo] AT EAMe] wet
]

s 2 Zolt.

2,
o
:Oul'_',
it

GAA A 2] 9Ho] Wt 2AME Aok GARKSe] Hots Agolw 1

SAZE Qe 3, Ack GAAiEe] elste] Aug Aol Hy B4
sHashlel b Agetn Beske] Just Welste] oist o] g % 9l
thiD A%k GARES FAMNE AYT AMel EARS AT ) BRYL

5t

do] gle A= =iids E7HL
2t Aol Ade=old A3=re] =igol] s
= = v A, A FAAES gl

ol Aok PAIEIE 110%

|

e Do HAY ko) AWl WA o
ofof F}19 AloF GAate] Welele] Walel WAk 2o Axo] A
H A, 01% WRY Asx (UF @TNE AF FARE 1

Q1 A9l FATAT Fgel ARG 4 i
3 FHEo] golel ofsl eisod AL F
i R S i
% | AaEeld SAsy FAE o] A

HN
Y
%
2,
1o
_CL
2 .
_{

1r
@

i

17) %7AA, pp. 86~87.
18) =, VAT EE YT AASA 2 ADR),, T, 2003, p. 407.

19) &34 A (public policy)2h= 7H"§8 2 GriHANA e gojolal HEHA M=
MY (ordre public)ol2t= 8015 2edl I ouife] Zolrt ot Jlnt. TAYE
ol 2EEAM MR o | 10 A oquzA A ARRlo]l AR & fle
RS B AFHAA S 0}74]77}11 zZgote Aolgled A= IR 22 ANd
o= ol QI FEYIME F NFE AolE FAL YA k. wEEFY JRH
°ofl= ‘public policy’ 2 EE®el= ‘ordre public 22 7= o] it (FFE, HAA,
p. 27007141 A1)



3) A% 24

A% PSS EAUS 0l elelel Yool T oAU oloks
2] Aok GARE el EAMC] e Aot gl Aol FAHmERE
e Es] gletel BAUA] 8D ZAUL AHstelok wet. o]
Ak FARE 7ol EAM e Tt i Aol iste] A Friu)
of EAo] B Sl WeFel A HA, thEgle] FE Gao] H, B,
zele] 38 Adst gl Aol WEQle] Fax] W, AR, Acke] A3
o W3t WS Plo] k= Aol A3 Woz stE, oL sl
AR Ho] S Tl TAGSe] Weke Aol Ago] ARE 4 gk
T A QIER) ER AloF GAEe] F Ak AAT gAlo oxg
sfetstr|w st Acke] WA A A, olAwAY 54, Teln 1 9o
Aok Aute] Alst Gl adlse] F@A PES Fsto] olo 2ASHS

Ar ol

78
_5\_
bl

APl E7He 2Aoke Wl Wk shh2h v SAE A29x
@QFoIHE 22 AAel A8 7%l et A=<l AAel gle 74
o

1=}
e 249 T 7 g ol e =7he] Me A8ste] ST

IL 1CC FAZAFIDA AAH 248 74 2 314

20) A, p.165.
21) ALY, "SAGAREEAEE), T, 2003, pp. 100~101.

22) Rules of Arbitration of the International Chamber of Commerce (20129 1€ 1<
2EH §8)
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ICC SAtae] 2] Zbell et =AMl thste] AHo= et
1975 717 olgelth. 19759 7HgA] A3t AAHO] Adeint 280
ﬂM A Bedor Qlsto] A3z ()] FAIE stHeH, ol AlRte]
AuvtA @Ade] Al %A ¢l & 232 A8kt ol fedel /it
AL geEo] 1998de] oAl AISA ] & o Agstes M8 stol dA

o] ICC ZATA A1z HAsH =Lt

1. ICC SATA A1z (1)

ICC AiFa A1 (Rl B BAE 2ol delel S
A A5

o e
st AAH FAMS Felol o) FY 4 9on FAHOR thrEe] B9
7b Jefsler E3F A A el A TPt 9 B

FATANA 203 ek, BRIk ol W Slulz Aol e

=g3ke) WA, FATEEY, 12T el MUAAE Bt o

ShAE old@ We olulE sjAe] bssitt stet B
A AN golstel 4% u 54 Avte] Fwe A%

23) ICC Rules of Arbitration Article 21 (1) The parties shall be free to agree upon the rules
of law to be applied by the Arbitral Tribunal to the merits of the dispute. In the
absence of any such agreement, the Arbitral Tribunal shall apply the rules of law which
it determines to be appropriate.

24) Yves Derains & Eric A. Schwartz, op. cit., pp. 235~236.
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11, oleld Felrh gold FAWIRA olF AAsjolo} s Aol =

Fkel Fol AREE A9 U2 o2 54 Frte FuEe

Aoz AHst= Aol ols FAVIAREAY AR IS v

31200 E3F 2004 7HE UNIDROIT principles®] H-8% <14 Q

t}.27 UNIDROIT principles®] 20049% 7 o= ‘T GARFEO]

Aloko] Ho] Uutdz E= e AANTEHES SAMCRE AT B
5

%0, HN ox &%

L RSOl NS AW 9L Aol I Eb FAE
SiAMstal Agsk=dl 9le] UNIDROIT principlese] A-gEo]d 4= g}’
A5t UNIDROIT principles®] A8 7Fs/d< ZFxskal Q.28

SAl Aol AAA EAMLS FARE A0 dA]of wet P GARREo]
A A 4 k29 FARERE dRHor FAAY] et wd AL
=9 Addlo]l & HAAEA B A9 78 ARjh} S8 dvgo] Aex
S B7rd Za glo] RS AdEe £t Wobgofof sk Zlo] YA
olek30) SYAlRE ZAMOl thet TARR A9 Dol BATAL AL ot

F

GAAS0] AT AT Arglel B4 BY AALA Tyl A8 7}
540 UiF AT AT W} oA BT uRa §7 59 g A
AollA olejst THol WE W FAFAS AL ATk oo, AS

o wetdE GASe] £Ae] A diste] dnht @e

gk
ol
=5
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=
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2

25) Ibid., pp. 236~237.

26) o]x ICC ZA(ICC Case No. 8385 (1995)2] ZA@AZ A 7 xste] o] ¢ =
Als] skl it

27) o]= 1995 ICC &AM ICC Case No. 7110 (1995))9] ZAMAZ oA ‘UNIDROIT
Princples& o} X*Iﬂﬁ}i do] 7sgt HE A EAHOR WolEd £ Qotal

#zato] olg © Bl sk ek

28) Ibid,, p. 238.

29) del 35 FelE AN FAGA FAHAY EE FAZF el Y50l
Qe B8 GaAE EARE A% o) AdE EAtel B8 5

g H= 740] olgHe AL FAlstoloF gty ICC A3 A21xo|x PA = o
Slol AEE EAYE Aokl ols) AuE WA g REAAE Sefso] 283
4 9ot of. Derains, "Choice of the Law Applicable to the Contract and
International Arbitration”, ICC Ct. Bull,, Vol.6, No.1 (1996), p. 10.

30) Jbid, p. 238.
31) Ibid., p. 239.
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ot ddiFolz] ¢S 4 Stk dlE Eo] AlokE FESH] AT =A™ lex
contractus)> FARALS] FA 23] ®9] o] EFEo] Aok o]f Fof A
g titko] Eaelol s Aol ol A&ttt stret:, &y A
THO dofAet Zol 1 Sof WS Ak HAHA= F5o] H|AA]
FEott}, T o]=(lex contractus) FARAE Aok AEL AHA (A9 22
FEE oA+ HE=A] ert32)
T 2T TAEE AR A9 dFo] met e dARRE] A
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& ks Aol A A ICC FAAANAE FA
steal wshke Aol o A4E WE A8stes st
utebA 1970 FR7RAlE AAE E7A Wit GRS ohelr

SALES AET dAMe AAs] flst vt 22 He
sttt AA, A HIAH Aol 28, =4, olF HolA

de T Ae o =7 A AR FHA
AR, ARFAQl SAAEAERS] A, T3 npAete s A ¥
Adefolnt. shA|ek ol=gt WSS skt M= FAVIAE
FHEHLE At doF) el A3z 3)F3D 9] Wgof Fedsh=
t A7E AAUA =t 5] RIEA] & shue] =Rt
T e 54 Ao ¥l stllde AUl AldME Hef
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32) Ibid, p. 240.

33) The European Convention on International Commercial Arbitration Article 21 (1) &
AR FAI0]l RA0] 2ot 288 HES dom AT 4 ok AN uRt
P omE AT G A FAUNL T Ag Fssih BHSks A9IApY
T o FAMCRE A= HES A-gotolof &t} The parties shall be free
to agree upon the rules of law to be applied by the arbitrator to the merits of the
dispute. In the absence of such agreement, the arbitral tribunal shall apply the rules
of law which it determines to be appropriate.]
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OlPE Al e ol AL 19989 G Aol Felxpgel of
o] AN7xNN AAHgom olo] EAW Adle] glelAl ICC FA
ofulgt £/ WEME TAGe] AP A8 MBS AW Yolz Hus
QAek35) B2, olgA Aol welrh stelehs Mol o] st
SHE FATHRE AT 92 48T S gk oh of
wpgol A sete A Bl GAtEe] wEA A o

Astes 1 Ade] e FeHel A9e @ 4 glolob Grkio AR,

Fefe AAgel ARo] oel Wels AL A Sm ok Ta ol
AR BE AAE 50 FAVAR] AHAGE APshs BYR] =
S a7 5o] Ak

2. ICC FA+34 A21% (2)&

FAVIAREA ] Qo] FAE Aeste ol Fo stirt SAITE 2dol H
%

sto 22 £ o Ao 9 siEdtths Aotk =4 A A= o

Jed ole HE A

al
Aab vat BRele & 4 ot he thE FARAT O Hel 9t

34) Ibid, p. 241
35) Ibid, p. 240
36) Ibid, p. 242.
37) Ibid, p. 242

38) ICC Arbitration Rules Article 21 (2) The arbitral tribunal shall take account of the
provisions of the contract, if any, between the parties and of any relevant trade
usages.
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9, & 2N SABHETE A 2 1T AS 87T EolF]
‘Aloke] x| mEy” AAES StEsE PAHOoR a5kl QA= ¢ty 11 o]
= wefol Aeke] x3to] £A WHEC ZASH] FashA gohd FAHA
F7F R o2 23 wet #482 didste Ae FedeR 7o
T 7] wiZolth39) AAR, Acfo] “EAY wEol wEl o]sfxolof shA|qt
£ HES 5384 thols 28-S ZFola Sl Aele olE U
= o|FT 7t A Hrh4o

tE T 2olA dFH B “FWY(trade usage)” Wmiz HIHO] Ff
gog <lAEozlE= AMsH(lex mercatoria)?} EF5lojA= oF EHcoh4D
s oldts 8ol BE SAVIAIAHERE St HHE AA sk 9
Hz 2ol Hhd, FAUge ol HijAlsHAtt L Al FARAREC] FolsA|
e o, gurdoR WA 7he] Aok dREo] Hot &, AlfFARE
2 g FootA] 9= ol 50l AFT Aol T WPl whet o]
P=jojd ZAoR J|tistA| Hrh42 olo] RA@AE AuEsHis g gyl
Aog AoF GAARE IF ACke] Al Aoletr] Hrh= WAl Aol
& 4 QIthAd) meba] RAEEle, dE =01, ACFAY ACktAel Incoterms
of tigt dwol e, 5ES ARES OkstAY AoF WA 4885te
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3.

Jo
=2, off

ICC SA++3& A1x 3)&

F4 ARIE QRO “FATARE B PP VRS Holdt 7
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etsto] Fat Aol wet AU fo4 FAJer SFsteiof o

45)
46)

47)

48)

2gel Hd o Nd TR BHAoR IAFAAS ool 4AA Ao 2
FHo

1bid., p. 244.

UNIDROIT Principles Article 1.9 (1) The parties are bound by any usage to

which they have agreed and by any practices which they have established
between themselves.

(2) The parties are bound by a usage that is widely known to and regularly
observed in international trade by parties in the particular trade concerned except
where the application of such usage would be unreasonable.

(1) BARRES 150l 9% B5% 150] 15 AtolollA ==t deof &8t
2) GAAES FAAHANA T BT A gAREA E8 dHA <l
EIgem A=y -JOH AR L e dEol 5P o aBE Bse
Sh= Aol EEE Beole IskA ofysttt. ofo s =AlEFvluA ekl &
UN EeKCISG) A= th&3 go] fASH #4& skl o (1) SARES 1
o] BT WET 50| IE AteloA SRt BEe] F&HET (2) 2 &eskA|
Be & GARES B0 EAY dstolol Y dsozA =A|AH N A gl
Aot Z2 TR A sh= ASelAl 22 oA U £F FAH R F4H
I e TEe 89 A e 1 A4 BARCRE AfSste Aler Ed7 (1)
The parties are bound by any usage to which they have agreed and by aby
practices which they have established between themselves; (2) The parties are
considered, unless otherwise agreed, to have impliedly made applicable to their
contract or its formation a usage of which the parties knew or ought to have
known and which in international trade is widely known to, and regularly
observed by, parties to contracts of the type involved in the particular trade
concerned]

ICC Arbitration Rules Article 21 (3) The Arbitral Tribunal shall assume the powers of
an amiable compositeur or decide ex aequo et bono only if the parties have agreed
to give it such powers.
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50) Yves Derains & Eric A. Schwartz, op. cit., p. 245.
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52) Ibid,, p. 245.
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53) ICC ZAQ19] “Lol& ZAer oz o]l o] At 3t Atglx The Award in ICC
Case No. 3755 (1988), ICC Ct. Bull. Vol.1, No.2(1990), p. 25 Zx.

54) Ibid,, p. 246.

55) g Sol mays WS ‘9oF FAL 0T WESL GPut Mo st WA}
L e $U% JlBoletn wysty gt

56) Ibid, p. 246.

57) ICC Arbitration Rules Article 23 (1) AFRZFO2HE FAEAE £Hsl= SA] SATA
e o o Jztsto] APAYE H4stke ARE Zstolof St o] ARl o
=9 ARR}E Z|Asteiof jitt.....® AT AX 2] AR ¥ sigEE A S
TARIE 9904 FAQle R SFsAY TS 7IES Foky S WE 5 IES
FATYE] FolE @Ete] g L. particulars of the applicable procedural
rules and if such is the case, reference to the power conferred upon the Arbitral
Tribunal to act as amiable compositeur or to decide ex aequo et bono]

58) Ibid, p. 246.

59) ICC Arbitration Rules, Article. 31(2) B2 ZAARE 7|&stojoF sttt [The
Award shall state the reasons upon wh1 h it is based]

60) ICC Arbitration Rules, Article. 33 SAHAR = AR AHsH7] Ao WAHRI]
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submit it in draft form to the Court. The Court may lay down modifications as
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rendered by the Arbitral Tribunal until it has been approved by the Court as to
its form.]
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62) UNCITRAL Model Law on International Commercial Arbitration, Article. 28 (1)
The Arbitral Tribunal shall decide the dispute in accordance with such rules of
law as are chosen by the parties as applicable to the substance of the dispute.
Any designation of the law or legal system of a given State shall be construed,
unless otherwise expressed, as directly referring to the substantive law of that
State and not to its conflict of laws rules.

63) Howard M. Moltzmann & Joseph E. Neuhaus, A Guide to the UNCITRAL Model
Law on International Commercial Arbitration — legislative History and Commentary,
Kluwer law and Taxation Publishers, Denveter, Boston, 1989, pp. 768~769.
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64) 5ol diste] o 5 AAE FHot e FuIHA I7 ol FlQ] s
tfsto] gzt o Aot
65) UNCITRAL Model Law on International Commercial Arbitration, Article. 28 (2)

Failing any designation by the parties, the arbitral tribunal shall apply the law
determined by the conflict of laws rules which it considers applicable.

66) Ibid., p. 769.
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67) Ibid,, p. 769.

68) UNCITRAL Model Law on International Commercial Arbitration, Article. 28 (3)
The Arbitral Tribunal shall decide ex aequo et bono or as amiable compositeur
only if the parties have expressly authorized it to do so.

69) Ibid., p. 770.
70) B =Bo|ME ‘9ol ZA et go]2 FAUste] & Ho|r}
71) Ibid, p. 770.



120 TEShpawsits, 45584 (2013, 5), M 14 BMBRETE E AP

7 Sl B BAAEe] BAHA Fot Qlefol ARssittn 1AL
YAHOR GARES] GOt lololit APSHER FHTORA

9t &, =
AL A 1°ﬂ Hsl A% olsfsta Bolele A 2 gl ges
==

==

o FAE st QoA & 71K Foldol & How $o)H FAle

__?_
A QS M He FALL Sl W=HAA 2 SABAl A=l
?l =

= 1y B

SA Hol dis arestoior ke Aol =, o4 FAE el el

A Zzke] UetEe] AWt Ml EiEA] xR Stefof b

AezH ol & TANC] AdE B BAHLR e & A7l |

&t =27 AT SRR A=ole ofol didt e AUsHA edskeT

T o= W Aol oRbolgte golot o FA O Hit o7t Z
o] ¥

AA detuiet 1 ejule] Aol g chafate] BUstahr] we
1 991 ol

2 N
s
oo

(o]

4. UNCITRAL Model &A1Y A)28% (4)3+

UNCITRAL Model FAH A28% (4)3792 Sl SloiA o] 71er Alof
277} Auig ot FAE, A 2ge] BE Aeo] qdold FATYRL
Aok 27 wet Astolor skl Tol Adel Aerbsd ATES 15
ofof gtobetal st itk WA F 2} AT Al 7FEF A7t
HAE 2 T es(usages of trade) ozt gofoll diet siAeliH. &
golo] disiAl= UNCITRAL S22 A33x ()&l wet siAlsiat= o4
I} CISG(United Nations Convention on Contracts for the International
Sale of Goods(1980)AI9e] wlet shistolof ghth ool itk ol

s SAANAE clede ¥R FHBEclke gl dHisiM HoE skl

-
0
-

[e][}

72) Ibid., p. 770.
73) Ibid, p. T71.

74) UNCITRAL Model Law on International Commercial Arbitration, Article. 28 (4)
In all cases, the arbitral tribunal shall decide in accordance with the terms of the
contract and shall take into account the usages of the trade applicable to the
transaction.
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ABSTRACT

A Study on the Substantive Law under the International

Commercial Arbitration

Park, Eun Ok
Choi, Young Joo

International commercial arbitration is a specially formed mechanism for
the final and binding settlement of disputes arisen between contracting
parties regarding procedures, structures or other contractual relationship
agreed by them. It is a resolution system which is processed autonomously
by arbitrators who are appointed by contracting parties without involving
the national court.

If the contracting parties want to settle their disputes by arbitration, there
must be a valid agreement. With a valid agreement, the most important
concern is which law(called as the substantive law) should be applied in
order to determine the rights and obligations of both contracting parties in
relation to the dispute. At this point, the substantive law is really important
because it is applied to the dispute itself directly during proceedings as well
as it plays an crucial role in scrutiny and enforcement of arbitral awards.

This article discusses about the substantive law under international
commercial arbitration, specially focusing on the regulations of the ICC rules
of arbitration, which is the most widely used all over the world and
UNCITRAL Model law, which most countries’ rule and laws are based on.
By discussing how these rules and regulations should be interpreted and
applied, it is expected to provide practical help to practitioners when they

agree on an arbitration agreement.

Key Words : international commercial arbitration, governing law,

substantive law, applicable law, arbitral agreement




