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2) Bridge, B. edited, Bemjamins Sale of Goods, 8th edition, Sweet & Maxwell, 2010,
§20-015(018t Benjamins Sale of Goods& {1-&3FHh).

3) Stock v Inglis (1884) 12 Q.B.D. 564 at 573, 575, 577.

4) Benjamins Sale of Goods, §20-096. o]&|gt oJu|el|l A Schmitthoff W4== FOB A 2ol A
29 ASFHE vl mija=Ql Afe]o] M-S Fiste MEZ A (legal frontier)
o2 AFsta thleo D'Arcy, Carole Murray, Barbara Cleave, Schmitthotts Export
Trade, 10th edition, Sweet & Maxwell, 2000, p. 24. OIS} Schnutthoffs Export Trade=
Q1-8-gtth).

Williams v Cohen (1871) 25 L.T. 300 at p. 303; james v The Commonwealth (1939)
62 C.L.R. 339 at p. 385.
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6) Benjamin’s Sale of Goods, §20-096.

7) FE=, FCAWjuiAFZRAS] HP3tol] WbE Al Tet A7, HARHIE =8,
Tfste oigked, 1990. 11, pp. 17-19.

8) Schmutthotts Export Trade, p. 79.

9) SGA 1979 A33xE org¥ Zo] FAsEY Utk “Where the seller of goods agrees to
deliver them at his own risk at a place other than that where they are when sold, the
buyer must nevertheless (unless otherwise agreed) take any risk of deterioration in the
goods necessarily incident to the course of transit.”
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10) SGA 1979 A33zx+= “2 o7t §& wi ot A-gHch
11) Bull v Robison (1854) 10 Exch. 342.
12) Benjamins Sale of Goods, §18-293.

13) Shipton, Anderson & Co v john Wston & Co (1922) 10 LLL.R. 762 (CIF contract);
Broome v Pardess Co—operative Society of Orangegrowers Ltd [1940] 1 All E.R. 603
(FOB contract).

14) SGA 1979 A32x A2& A32 tha Zo] #4sta Ut

“(2) Unless otherwise authorised by the buyer, the seller must make such contract with
the carrier on behalf of the buyer as may be reasonable having regard to the nature
of the goods and the other circumstances of the case; and if the seller omits to do
so, and the goods are lost or damaged in course of transit, the buyer may decline
to treat the delivery to the carrier as a delivery to himself or may hold the seller
responsible in damages.

(3) Unless otherwise agreed, where goods are sent by the seller to the buyer by a route
involving sea transit, under circumstances in which it is usual to insure, the seller
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must give such notice to the buyer as may enable him to insure them during their sea
transit; and if the seller fails to do so, the goods are at his risk during such sea
transit.”

15) Benjamin'’s Sale of Goods, §18-294. Thomas, Bill, The Sale of Goods Act explained,
The Stationery Office, 2000, pp. 37-38.

16) A B Kemp Ltd v Tolland [1956] 2 Lloyd's Rep. 681 at p. 684.
17) Cordova Land Co Ltd v Victor Bros [1966] 1 W.L.R. 793.
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3) =&l TBAY 50 HE & oot ke IAZF

Mash & Murrell Ltd v Joseph I Emanuel Ltd AFA(e]s} Mash &
Murrell APA02 oFghollA Diplock ¥Ab= th& go] WA[SHIH. “&&
o] CIF A°fo|v FOB Aok} &2 Aoto= muj=y AME H 55 X
o o, &Fo] Aute] AAE of wujdgE JhAof & #ut oflet EE0]
AR Fo AE & Sl AHlel lojoF sk E 2P Aof] Ao
gefell Slejof Rtk FAIFHEIE QIoh™19) Ol 1§ ARy ARES ¢
off &l 71%F SS9 FAIEEE QIek200 o]ef [ARRE HAIZL o At
AE Uit Sletl, ol AHIE2 FAIERYe] CIF Aok} FOB Aokl Al
QFE|Z] okl A Fof ARG Aol GARES] okof oJste] 2Fo] A
= e Aedr= AS Bol 11 Qi B9 el &
gt wiE]le] FAXYE uEdzkzloltt A B Kemp Ltd v Tolland AFA2D o]l A
Devlin A= (E5ot mijufjel #aste]) o]2jet FA| 23 Y] Gk "mxql
E&o] wim FAlell, dgo] EAAAHA W= o= g AU 2357
e F= A7RA, QAZEe] AHlo] ARdRE 4] Qlojop g2 HHEIT e
A2 oFell A Q18H ofd AlElEE Foto] =F2 4 3
A 4= Qlojof dth= FAIXEo] SGAS= HER TEHAde &
SHA = AT
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18) Benjamins Sale of Goods, §18-296.
19) [1961] 1 W.L.R. 862 at p. 865.
20) [1961] 1 W.L.R. 862 at p. 867.
21) [1956] 2 Lloyd's Rep. 681 at p. 685.

22) a#u &) ol "}Eﬂoﬂ AR eokrhs 452 BuyerollAl $lom, Buyer7} )¢
3t ASE kA & A9 Buyeres =S AFE 9571 Utk TAGHIT
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T sEETeIUT. Fui7t Alwt Ay AA deo] 7)o og A
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A "t 2y AFE(Court of Appeal)2 FHajjo] 9le FF-ETfoldth
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5) FOB Alefoll9] 2871573

sfolA 343t Diplock At o) |4 Bawdel SAIxde] FOB

23) Gatoil International Inc v Tradax Petroleum Ltd (The Rio Sun) [1958] 1 Lloyd's Rep.
350.

24) Benjamin’s Sale of Goods, §18-297.
25) [1961] 1 W.LR. 862. & ZofAe] w2 Faf a7t & t
2 FAA(1961] 2 Lloyd's Rep 326)° oJaff HEE e}, T2t} FAH A
ol mis=qlo] R HHet FAXTS ZAStY A=A o= theA o
26) Benjamin's Sale of Goods, §18-298. 1&gt AFAo] oJ5|| Buyer= &
Alekelgte] ot s/ FEe 7Y, wiufAIeke]l Q& Selleroll tholA= o A
2 71A]A] g
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The Mercini Lady AFA28)0 4 Field BAR= FOB Alfe] ¢ EAXES A
o R HiAAI7l= A2 Folirt g oAl AR 948 FFS A
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27) Navigas Ltd v Enron Liguid Fuels Ltd (unreported decision, May 22, 1998).
28) [2009] EWHC 1088 (Comm).

29) SGA 1979 A4z A2 w53 2ol w7gsta itk
“(2) Where the seller sells goods in the course of a business, there is an implied term that
the goods supplied under the contract are of satisfactory quality.

(2A) For the purposes of this Act, goods are of satisfactory quality if they meet the
standard that a reasonable person would regard as satisfactory, taking account of
any description of the goods, the price (if any) and all the other relevant
circumstances.

(2B) For the purposes of this Act, the quality of goods includes their state and condition
and the following (among others) are in appropriate cases aspects of the quality of
goods:

(a) fitness for all the purposes for which goods of the kind in question are commonly
supplied;

(b) appearance and finish;

(c) freedom from minor defects;

(d) dafety; and
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(e) durability.
(2C) The term implied by subsection (2) above does not extend to any matter making
the quality of goods unsatisfactory:

(a) which is specifically drawn to the buyer's attention before the contract is made;

(b) where the buyer examines the goods before the contract is made, which that
examination ought to reveal; or

(c) in the case of a contract for sale by sample, which would have been apparent on
a reasonable examination of the sample.”

30) [2009] EWHC 1088 (Comm), Lioyd’s Law Reports, 2009, Vol 2, pp. 685-686.

31) Benjamin’s Sale of Goods, §18-299.

32) Broome v Pardess Co-operative Society of Orangegrowers Ltd [1940] 1 All E.R. 603.
33) Bowden Bros & Co Ltd v Little (1907) 4 C.L.R. 1364.

34) George Wills & Sons Ltd v Thomas Brown & Sons (1922) 12 LI LR. 292; Benjamins
Sale of Goods, §18-300.
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Ho| wjRlofA] Aoz o] dH = A-g 1ottt gt aimfA kA A
1892 2 AloF i =
A T ot AFge] diste] PAHOoRY FAHoR HF HH EiE
BAIZY gloke HS gttt

20079 1€ 1790l gasoil®] A7t grE|glon Auk 49 § EXFQ]
21Q19] El Ferrol &l Zatstitt
ARH shEo] d 5709 At AqA AHT gasoil ALl FES HAT
At AAE YA Egote] AFgAl F5ohe Aoz yvepdth 12y

gasoilo] oFF# At glo] El Ferrol ol =202 o Buyert= gasoilo] A2k
BAI(Es] A= yeIstel)o] dA|ekA] kil F45131al, gasoilo] 4%
e F 2k AHst
2 oA Fa BH ct.
AR, SGA 1979 A14x A28t TEHol whet wjufA| ko] ofs) =&l
I Aol A Q1 gl



46 TELuEHHIYE, 58 4 (2013, 5), A5 1AW BUERETE E fhEk

Afxde Tl Ll ks 7P Stell, SGA 1979 A|14x A|3g39]
ot oiEiAlefel] ofsf EFo] A= Aol Ewe] &% T3 1 oj%9] ¢l

A 71t &}t wiuiAlFel A AR SFEAC] B9 ellA stelder =4
Ao Aetstoiof ettt mjujAefe] Bt Al A=
A, SGA 1979 A4z A2t Hsiiel w2t mile] o5+ Antwerp

qollAle] 44 Ao AckgAl] Axshs BE] Age] AR
QA oAk A18ge] A7) AASH BRI QFe BAEGS WA
e

)
%
=
o
»
o
jav)
=}
Q9
[¢)
%)
=

@ st qdglere Aol QA5 BE BEo|
A Fojsteickd El Ferrol G719l Gl Forel ol ol B glolA 2

2 B 4 gtk A QRS 2t 91 S 2Azgd] wet
o= BAH FarI 1 ol% FelHe ]
gedos E4RA Agstolor Gk 4

[0)e]
7
Q.
i
i
ro
o
H‘I
rr ol

35) SGA 1979 Al14x A3 v Zo] A5kl girk
“(3) Where the seller sells goods in the course of a business and the buyer, expressly or
by implication, makes known:
(a) to the seller, or
(b) where the purchase price or part of it is payable by instalments and the goods
were previously sold by a credit—broker to the seller, to that credit—broker, any
particular purpose for which the goods are being bought, there is an implied term
that the goods supplied under the contract are reasonably fit for that purpose,
whether or not that is a purpose for which such goods are commonly supplied,
except where the circumstances show that the buyer does not rely, or that it is
unreasonable for him to rely, on the skill or judgment of the seller or
credit—broker.”

36) [1961] 1 W.L.R. 862 at p. 865.
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FAsth &, Aokl 2458 SRlshr] ke ALo]: Navigas Ltd of
Gibraltar v Enron Liquid Fuels Inc AFA394 Colman ™ARS] that 7H2
TAZE AeE]ojof ftttal FA5EGTE “a1d A FOB AloFe] Z-9of miE<l

2E9 BAx Eb Poo 47170 T BE 5 ok FAIe] B
EE ¥ b ® SE gok uleiAcke Satel o2 mlmeloA W o
g, o BAlsh peistel Hlmele sl walo] gick. olo] Bate] mlmelo] o
ofk & SR glek. Sl ol Bl AAE & wjselo] BE
Blste] sjof @ Lo HAOR WAQelA WAA ek, Hl5ole A
B A9 g BB 4 Uk olEE AelA Fale] A & G- B
FAFA B oW 2go] Tejet Akl BAH Ut B 22 35 of
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AR
=4, il 52 2 oAt go] Alefe] ARt BAE =S e 7

37) [1911] AC 394.

38) 2 oA AZYHouse of Lords) “Selleri= 474, BA, = T2 o Algle] Foto
HAH e BAY gHE AFoA] geth = ujuiAokA A Eelo] 25 A &
gt Sellere] A7 9ute] AQAE HASHA] %S WA

39) unreported decision(Lioyd's Law Reports, [2009] Vol. 2, pp. 683-684).
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o] Mash & Murrell AFo] A5z 9Iore-& FAITh
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Holtt. Tehran—-Europe Co Ltd v Belton (Tractors) Ltd Af
Az, HIE 59 HAIZE 2EAQ Mash & Murrell A
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ABSTRACT

Problems on Validity of the Goods Conformity Clauses in FOB

Contracts

Choi, Myung Kook

In Mash & Murrell, Diplock J said that “there is an implied warranty
not merely that they shall be merchantable at the time they are put on
the vessel, but that they shall be in such a state that they can endure the
normal journey and be in a merchantable condition upon arrival.” But in
The Mercini Lady, Field ] said that “the goods would be of satisfactory
quality not only when the goods were delivered on to the vessel but also
for a reasonable time thereafter.” and “The proposed conditions were not
excluded by clause 18. -+ clause 18 was not to be construed as extending
to conditions *--”. In relation to the problems on validity of the goods
conformity clauses in FOB contracts, when considering Lord Wright's
comments (“-- hence apt and precise words must be used to exclude it:
the words guarantee or warranty are not sufficiently clear.”) in Cammell
Laird & Co Ltd v Manganese Bronze and Brass, FOB contracts are
fundamentally one that seller's duty to deliver the goods is completing at
the port of shipment and “principle of party autonomy” in Contract Law,
I do not think that the terms implied by section 14 of the SGA and
Common Law cannot absolutely excluded by the goods conformity clauses
in sale contracts. Therefore, in order to exclude the implied terms, the

parties must very clearly spell out this in the relevant clauses.

Key Words : FOB Contracts, Transfer of Risk, Implied Terms,

Goods Conformity Clauses




