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13) UNIDROIT Principles(2004), A|7.4.2%

14) 1 Schwenzer, Commentary on the UN Convention on the International Sales of
Goods, 3rd ed., OXFORD, 2010, p.1006.

15) J. O. Honnold/M. Flechtner, Uniform Law for International Sales under the 1980
United Nations Convention, 4th ed., Kluwer Law International, 2009, Arts. 75, 76,
para 410.2.
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18) ICC Ct. Arb. 7191/1992, JDI 1993, 1028, 1036.
19) CIETAC, 9 November 2005, CISG-Online 1444.
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20) J. O. Honnold - M. Flechtner, op. cit., Art. 74, para. 408.

21) AAA Interim Award, 23 October 2007, CISG-online 1645.

22) AFd, HAA, p. 286.

23) LG Disseldorf, 25 August 1994, CISG-online 451.

24) BGH, 25 November 1998, CISG-online 353, NJW 1999, 1259, 1261.
25) LG Berlin, 13 September 2006, CISG-online 1620, IHR 2006, 168, 169.
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26) P Schlechtriem, "Non—-Material Damages—Recovery Under the CISG"(2007) 19 Pace
Intl L. Rev. 89. 95.

27) 1. Schwenzer, op.cit., p.1014.

28) L Schwenzer / Hachem, "The Scope of the CISG Provisions on Damages’, in D.
Saidov/Cunnington (eds), Contract Damages - Domestic and International
Perspectives. Oxford(2008), pp. 91-105.

29) UNIDROIT Principles(2004), Art. 7.4.3(2).
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33) L. Schwenzer, op.cit., p.1030.

34) ibid, op.cit., p.1033.

35) J. O. Honnold/M. Flechtner, Arts. 75, 76, para. 415.
36) H. Stoll & G. Gruber, op. cit., Art. 75, para. 2.

37) L. Schwenzer, op.cit., p.1034.
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39) 1. Schwenzer, op.cit., p.1038.

40) CISG-AC Opinion No.8, Calculation of Damages under CISG Articles 75 and 76,
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41) CISG-online 506, Internet database, edited by the University of Basel, Switzerland
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43) UNIDROIT Principles(2004), Preamble.



16 TELEEBYE, 5584 (2013, 5), & 14w BEREE E i

89 4 YES PG Aok EG AckRolde] gk A9 LsAET
AL WA FLATLIDE Aot WYAHT FHstel F Rolgo] &
ol ALY W] FASHES S AFT ARE Py UA Uk F, R
Badgle] AAe AR EEHL U4ee & 4 gtk ol CIGY ¢
gl

2.

A7.4.2% AN Eofde] Dzlo] edulido] Eojof & At

&t Akt Heh gastal fLAHot FX A2

Hlg4 s ek Aste] CISG
WS

q
re
BN
ot
Mo
®
w
)
N
=
~
EN

gelut e fs o
&9 Ae7hdt /U 2%
&2 & AUt
A7.4.3%= &9 2 (certainty of harm)o]l ¥gE Aot} HIRE &
sz Ao Sk s, Z|edde] Eeie 2 I g
sflofojoF s, kAol Z|Eo] SFE ook it 53] 7|9l

44) @94 - HEA - slsi, UNIDROIT =AVFAHAICF2(2004), HEAE, 2006, p.257;
UNIDROIT Principles(2004) Art. 7.4.1; "any non—performance gives the aggrieved
party a right to damages either exclusively or in conjunction with any other
remedies except where the non-performance is excused under these Principles."

45) UNIDROIT Principles(2004) Art. 7.4.2 (2); "Such harm may be non—pecuniary and
includes, for instance, physical suffering or emotional distress."

46) UNIDROIT Principles(2004), Art. 7.4.2, Comment 5.

47) UNIDROIT Principles Art. 7.4.3 (2); "Compensation may be due for the loss of a
chance in proportion to the probability of its occurrence."
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48) UNIDROIT Principles(2004), Art. 7.4.4, Comment.
49) UNIDROIT Principles(2004), Art. 7.4.4, Comment.
50) (1854) 9 Exch. 341, 156 Eng. Rep. 145.

51) SGA A50x A, As51x AT, A53x A2



18 TEG I, 58 48 (2013, 5), 5 1AW BUBRETE 2 fhik

T QaeA) Galsiha B 4 ik

A7.47259% WeAAe] 71918 Lo A Flog Wl fE= 7
ole FAsT Atk o L A71229 CISG ABZO] ANAZE I

iﬁﬁﬁﬂ Joﬂﬁ megArALe] 71od= 19| dFfier 17t e FEske A
FolA HRED F9le A9aco(@l, dafigAATt EANA Aem F5E
H F45 dYFe 49 Ex T2 (omission)(l, HSFARE A= AR}
NA Bagt AAAAE st ot ZIAlel skt WAt A-e)=RE WSt
A, oofdAAE 8-S FEots 954 Abf(another even)2 & 4= Sl
© A A9 oA MY AHokste AREES A9 Ex A
T}.54

A7.48%= oiFAALS] &3]
AR ot X A2 g A o yoprt mojdArate] ezt
Ao W H-E-S 7L ALE A5k Sk
ol7]1A o A2 ARolA 7P BIASHA BT 4 = ElATEA
A AHE Foh= Zleln ool whg AHhH]-g-
AH, oleRt B8 ANMARG ol H]Fo] A o] :
A7.49%%= 249 AFAA ] w2 &dfjo] AgHn, g7 5 34
| Agsolol & wiife AAlz AgA7bAe] 713t ete] @AshE o]k
THES TRt CISGE ol #ato] Eefuidd+-dat Ero] A(H3E)= A
78%oA St Qlrk 11 ol ol AFolFte EduiddTAn E
T2 BE FHRFeFe H-LE7] w2 A|79x(Exemptions)o] wep L5
g o] WAEE Aeol= oA FoF= dE . UNIDROITHA50

TFASH Aoz CISG A77x%}
7

ol

)

1o

1o
R
BN

ol

]

52) 3394, AAA, p.282.

53) UNIDROIT Principles(2004) Art. 7.4.7; "Where the harm is due in part to an act
or omission of the aggrieved party or to another event as to which that party
bears the risk, the amount of damages shall be reduced to the extent that these
factors have contributed to the harm."

54) UNIDROIT Principles(2004) Art. 7.4.7, Comment 2.

55) UNIDROIT Principles(2004) Art. 7.4.8 (2); "The aggrieved party is entitled to
recover any expenses reasonably incurred in attempting to reduce the harm."
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56) UNIDROIT Principles(2004) Art. 7.4.9 (2); "The rate of interest shall be the average
bank short—term lending rate to prime borrowers prevailing for the currency of
payment at the place for payment, or where no such rate exists at that place, then
the same rate in the State of the currency of payment. In the absence of such a
rate at either place the rate of interest shall be the appropriate rate fixed by the
law of the State of the currency of payment.
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58) UNIDROIT Principles(2004) Art. 7.4.11, Comment 1.

59) UNIDROIT Principles(2004) Art. 7.4.11(2); "Damages to be paid in instalments
may be indexed."

60) UNIDROIT Principles(2004) Art. 7.4.11, Illustrations 3.

61) UNIDROIT Principles(2004) Art. 7.4.11, Comment.
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63) Dunlop v Garage (1915), AC, 79.
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65) UNIDROIT Principles(2004) Arts. 7.4.2(2) & 7.4.3(3)
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ABSTRACT

A Study on the Problems in Exercising Buyer's Right to Claim
Damages for the Breach of Contract by the Seller in International
Sales Contract
— Focusing on CISG and UNIDROIT Principles(2010) —

Oh, Won Suk
Youn, Young Mi
Lim, Sung Chul

The purpose of this paper is to examine the problems in exercising
buyer’s right to claim damages for the breach of contract by the seller in
international sales contract and to suggest reasonable counter—measures.
The main contents are as follows:

First, this author analyzed the principles of the seller’s liability for
damages in detail and examined the methods for the calculation of
damages on the basis of Arts.74~77. As these articles are found to be
insufficient in practical application, this author further examined the
UNIDROIT  Principles(2004) to confirm whether these Principles can fill
the gaps of CISG or not, which turned out their gap—filling functions.

Second, this author tried to find any expected problems when the buyer
resorts to the right to claim damages in case of the seller's breach of
contract including the estimation of damages, the burden of proof,
causation, the proof of appropriateness for avoidance, the proof of buyer’s
obligation to mitigate the loss and so on. The reason is that these
problems may cause a lot of difficulties in real business.

As result, many buyers have given up their reasonable rights to claim
damages so far.

Finally, from the buyer’s perspective, this author would like to suggest a
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liquidated damage clause(LD Clause) which gives the buyer to received a
specified sum in case of seller’s non-performance and/or a demand
guarantee(or standby L/C) which guarantees buyer to secure unconditional
payment independent of the underlying contract.

For these purposes, the buyer should try to insert the LD Clause and/or
Guarantee Clause in the contract when the buyer and the seller negotiate
the sales contract.

Also there are a lot of considerations and limitations in using the LD
Clause and the Guarantee Clause in their real business, mainly dependent
up bargain power between the seller and the buyer, for which this author

promise to examine in detail in the future,

Key Word : To Claim Camages, CISG, UNIDROIT Principles, Liquidated
Damage Clause, Demand Guarantee, Standby L/C






