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A2 A Faistes dee T2 5 Ak FE=FS AH Ax -4
Aohs Ae dAAE SUlelA gtEsks Aot e=olAd adshs A=
e kD 9 dAAE FHSE Alx - AAksks Bl A3
o] A ANHESD Hofiste B9 BAY a5k AL, ABATE 58S 7HA
ZEge Aol & A FAY 4 Y FHIToll= 55, 7
e, gl 5 AAAREEe] AlE BAY] AYdesr FA6ty
AAPtge]l 253 9 &2 5dEHe FAVF 7SS ek &
E ATEYo{(Fmbedded Software)d7} & Al WA= EF
THLAR EAeHE A9 oLy EEO] ujujz ste] AAAAE AfAt
o] dE Hsid 7ol AAHer Frlstal AH0)
AAA AT AR EAo] FIISHAAD FAlEFulola 252 A A

30 N
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D 3=F9g3], ¢7142 FAAT degge], =93], 2012, p. 345.

2) AAHAFEL Foj9 Intellectual Property RightsE $-2|Uz2 HASH 7oz A& 4H
A, AAAQAEeE ARo] AMGETZE 2011W A AR 2R o] APP=HA 2] 4]
o2 MoEo] ARGE qlrk R ARbHo R ZA AL AFAAAAT A2
d, AAAAHES mdstes oz ARREL Q7] miEe] & dAFelds AR
o= FYsto] ARgstLA jht

3) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., Commentary of the UN Convention on

the International Sale of Goods, Oxford University Press, 2010, p. 663. ; Schlechtreim,
Peter, Butler, Petra, UN Law on International Sales, Springer, 2009, para. 173.

4) J¥lt= 2o EF o} (Embedded Software)st IT AAI] 4% 58 Hops H]R3 A
7 2 AREAN ]|, AF 2R ATV, 9377 S ekt Aot Tz
g AlFol W] st=go]o] Ale], B4, HEH|H, AFH *‘ A, AFAs, FHIA
H2(ubiquitous) AFH 5 712 )5 9 ek 2se ARgons AEdae
o FIPIE FoFE AZEelE Tl HdE £DEY ol tFet E4E 7t
A QM ALde] W 4 gwe AdE A, 438, e 46l A
AnEQelo] 715 9 5ol A3} stEdole] tigt a&4 A Te So] 71EH
Q1 EAolti(Hted, e, “YHltE S/WANGSA FRHERF, TTA Journal, 323
HEA71E83], A97E, 2006, p. 52.).

5) ARFAAAZIZY, 2011 ATE oMY ATFEIA, p. 196.

6) 214, “FAEEduiolA 2AArE Az et B E Tt A", olstoizi
st ofishel ERAbehg] =1, 2013, p. 3.

7) 2004~2011¥7k2] 7 HF AAAREE T B2 4.34] ol Zulsiict 2011
71%& ZAAREE BAol Aid Bus B AHEX 519%, A7|A% 35%, 71AEA 1%, A
f8let 6%5 7I1Zslct d8la B did: diz|dEet oflet FAIAT F47197A

o
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T4, 591 AN Folol o} Fad BAZ st 9l
SEIA AAATY BAo] BAT A4S A8 5 e CISG A42e
gt Aot Wast olo B AL 1 WS A4z (VFoR B4
ste, mimele] Alat AT @ b4 AHOS PRSI, ), T B
H PeE BARoRA U5apse] ARe] 48T u folsoF & AL
AE(V)elH =EsuaA it 2 ave B HYATES BE, B
Aol 2 92 979 A1 A2z ET% zosHe A A
Pt Q7,10 Eele] AL e P AT SO FRE 4 9rk.

mFSle] A 25049 o 407t Bk - FA\GES O GOHASA, AN B
Aol FA|et -, SERI AAZEAL, AAAAAATA, A3955, 2012.09.25, p. 1.).

8) B QApolA ANA oo], PaabEel dAker ARt W AR Fol B
5L AESIE, TEalT miele] QA'eh WG kol AuwAy B Aol
dhgella] Aelska o] QTR gAY,

0) BolA, AAER, 2013(5 £BL CISG A42ze} Balslo] 2A} 2
WA A[E 2w 79} s BAAS 202 =02 Afsta gk

10) W3], UNELuogeld B8] AelAggel Bet A7, Agudjst totel o
AFerY] HER, 2012(F A7 CISG Al41xet A28 A+t s st

S 9t
).

58 @70k, CISGe) Ageio) ofd EASE Bel PSS FHow
Shit Sich). @ AFSRL “SARETRY dele] RAR B AF WE W
£ AI553%, 20025 ATE A4LES A42EE ATHHOR sed, 1 e
shu slonl, 1 A WA £A S 34ebl kst o) ol ek

11) Janal, Ruth M, “The Seller's Responsibility for Third party Intellectual Property
Rights under the Vienna Sales Convention”, Camilla B. Andersen & Ulrich G.
Schroeter eds., Sharing International Law across National Boundaries: Festschrift
for Albert H. Kritzer on the Occasion of his Eightieth Birthday, Wildy, Simmonds
& Hill Publishing, 2008. ; Rauda, Christian, Etier, Guillaume, “Warranty for
Intellectual Property Rights in the International Sale of Goods,” Vindobona jJournal
of International Commercial Law and Arbitration, Vol 4, Issue 1, 2000. ;
VanDuzer, ]. Anthony, “A Seller's Responsibility for Third Party Intellectual
Property Claims: Are the UN Sales Convention Rules Better?”, Canadian
International Lawyer, Vol 4, 2001. ; Beline, Thomas M., “Legal Defect Protected
by Article 42 of the CISG: A Wolf in Sheep's Clothing”, University of Pittsburgh
Journal of Technology Law & Policy, Vol 7, Spring 2007.
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1. CISG A42z (1)3+e] 7+

=AEEMEe] A8EHe= =AEZFuuiAcke] et =A|Aed F(United
Nations Convention on Contracts for the International Sale of Goods ; ©]
ol ‘'CISG'gta qteh) A|d42x (D} o33 Zo] FAHHE 4 Slrh. A4,
miEQle A3zRe] Ay dYFForRYH AfER EFS Qlkstolof 3
ot =4, A32e] Heju dge AL 7] xste]o
A2 AlFAE FAlol mikEelo] AdUAY HE 4 JUH Ao
oy A, A3z Heu JE 2 GARRE Aol Aok Al Al
A 2 el wyem A8 AL AR 1 A7te] Wel o
EL 7 ghe] A (GAAES0] Ao A
wjrglo] A4S shAe 2otel el e
A, AAIRL AFe] EAL F4A7] tRe] 1 HEojRst 2t 27}
of me 219 EF AN B AHEE FAL djaelo] 1 2
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12) Article 42, CISG : (1) The seller must deliver goods which are free from any right
or claim of a third party based on industrial property or other intellectual
property, of which at the time of the conclusion of the contract the seller knew or
could not have been unaware, provided that the right or claim is based on
industrial property or other intellectual property: (a) under the law of the State
where the goods will be resold or otherwise used, if it was contemplated by the
parties at the time of the conclusion of the contract that the goods would be
resold or otherwise used in that State; or (b) in any other case, under the law of
the State where the buyer has his place of business.

13) Rauda, Christian, Etier, Guillaume, op. cit., p. 32.

14) Secretariat, Commentary on the Draft Convention on Contracts for the International
Sale of Goods(U.N. Doc. A/Conft. 97/5 (Mar. 14, 1979), Article. 40, para. 4.

15) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., UN Convention on
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the Contracts for the International Sale of Goods(CISG), C.H.Beck-Hart:Nomos,
2011, pp. 649~650. ; Lookofsky, Joseph, “Not Running Wild with the CISG”,
Journal of Law and Commerce, Vol. 29, 2011, p. 145.

16) CISG Al42z 2% (@)3.
17) 4, ARk e, v 2010, p. 170,
18) CISG 422 D% (b)3.
19) Alelgae] axe Aekgaaziel gelol gae EEsha 5 s
She o] BAA Ae S ook webd Aogae] A5 Aok Gat
s

TS| Al434E, 2009, pp. 5~6.). 5 A, “=A

A S0 97 A, BelaRdT, BRReldRas, AU6d, 2010 3

20) Rauda, Christian, Etier, Guillaume, op. cit., p. 58. ; Kroll, Stefan, Mistelis, Loukas &
Viscasilas, Pilar Perales, eds., op. cit, p. 659. ; Schlechtreim, Peter, Schwenzer,
Ingeborg, eds. op. cit., p. 671.

21) A, AAA, p. 171. 5 HASA, FASZoH Aol Tet fAF ek sfA, HEH, 2005,
p. 107. ; Secretariat, op. cit,, Article. 40, para. 3.

22) Janal, Ruth M., op. cit., p. 208. ; Honnold, John O., Uniform Law for International

Sales under the 1950 UN Conventions(Fourth ed.), ed. Harry M. Flecher, Kluwer Law
International, 2009, para. 266. ; Secretariat, op. cit., Article 40, para. 3.
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glo] miQlel Al BES) FEAZ g BEH: A
A3ate] AMAsA B AYL = s 89 g2 @Ak Aok
Z, wEele Aale] Aeaglo] tisiA olsisha glojok &
7

o2 Ho 2= AR AAIFA 9] A0l Y2 (element of fault)S E=UT
stal Qi
2. AAA4HA

CISG A42z (Dol h2w, HEgle] /A 2 Age AEAE Ao 2}
Ao] AL B2 4 919E AQALEL) T dhe] A AR )2 A
3o e} PelFgoRNY AgRe BES mshs Zolth olsjolq

L olg Buskua B,

1) AAALTEL] 7id

23) Rauda, Christian, Etier, Guillaume, op. cit., p. 33. ; Enderlein, Fritz, “Rights and
Obligations of the Seller under the UN Convention on Contracts for the
International Sale of Goods”, Petar Sarcevic & Paul Volken eds., International Sale
of Goods: Dubrovnik Lectures, Oceana, 1986, p. 178.

24) Rauda, Christian, Etier, Guillaume, op. cit., p. 33.
25) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit,, p. 661.

26) CISG QuEAE HIEL olF ‘FA4fA olgtyr HASIATE ‘Industrial Property’
HAo 2= AtgAitdoe] HHsta dy] AMSET ¢17] wRol 2 AolA= AdAat
doZ gty ArgAjstoldt Adg el 7]ojo et HEE EA=Z 5, £8)
G digt K3 E EAR st= Az} fEo] FARLEE o]t AgAAES

F2 duloA EolH, A8AMAE, 9FAE, Axd ¢ AHAEdE T G EIHA]

Qe HEE BT xgete] Uittt HES F2 ou|E AME "HoHEAAM, “AdA

A GRS At IHA7, AR, SEAIAAEREE], Al16d, 2004, p.

434).

I

N
-



CISG Al42z (Do) uf=glo] dof gt A1 53

Sh Gl Ae W I8 Aol

> ok

349 CISG Al42x00A A& A4 ol thet HAIAQD o7t gict. whahA]
71 oJmlE CISG Al7zxof| what A =|ojoF s5tar29), FHLst A2 §ol&
HAE & LS oot gAxeRB0oA HHe @2 ou|a o]g=|ofof &
oh3D iz A xeFo] 1967d AARAAAAEZF AFE A (elst WIPO
gt ghelul, & XoF A2z 8¢ olotH, z|AAjAtHolgt “Fs)

A AZE, AAxte] A, Su 9 E Q7 &0 nE
W TpehA wrA oAb AME, AMEH|A E, ANG W 1 Eol EAAMogHE
o] BT Fof et dA <] et 7 4by, sl £5 T

2eFo A HASHE dAo] HalE EF "3 Holsky Q.33

27) Schlechtreim, Peter, Schwenzer, Ingeborg, eds. op. cit, p. 662. ; Schwerha 1V,
Joseph J., “Warranties against Infringement in the Sale of Goods: A Comparison
of UC.C. § 2-312(3) and Article 42 of the UN. Convention on Contracts for
the International Sale of Goods”, Michigan J. Int! L, Vol 16, 1995, p. 461.

28) Schlechtreim, Peter, Schwenzer, Ingeborg, eds. op. cit., p. 662. ; Secretariat, op. cit.,
Article 40, para. 1, note 1; Rauda, Christian, Etier, Guillaume, op. cit., p. 32. ; A}
A, AAEE, p. 174

29) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit., p. 651. ;
W3], AAl==, 2012, p. 72.

AP EL FHAAE HHoR 1 PAEE sty AT, FAH 2 WIPOE
Aoz gl HIEFe, =it 52 Bote] I ERE Easte iy L et
19959 WTOC] &¥o=® TRIPs(The Agreement on Trade Related Aspects of
Intellectual Property Rights @ F-SHAZAAFARA) 7 WTOS REHH o2 AE
HAHe U, “FA7eoldAte] B 714 F8 A HET, FAYRFAL, A7
Apmsts] A|597, 2013, p. 4).

30

=

31) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 662. ; &3}4, AA=R,
p. 24. ; AFEA, AA=R, p. 174, AR, “FAAAALE Hoflo] it BEx79
283t 1 A, AAIA 2, dHASAIEE], 201249 11€95.(5E429%), 2012, p. 105.

32) Convention Establishing the World Intellectual Property Organization, Article 2,
(viii) “intellectual property” shall include the rights relating to: literary, artistic and
scientific works; performances of performing artists, phonograms, and broadcasts;
inventions in all fields of human endeavor; scientific discoveries; industrial designs;
trademarks, service marks, and commercial names and designations; protection
against unfair competition, and all other rights resulting from intellectual activity in
the industrial, scientific, literary or artistic fields.
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Ingeborg Schwenzer(2010)+&= A A A4t o]| gt WIPO”J 7 Lé% CISG9]
xR 8L AL TR SiA|gr dele] F s
Al42z0] 224 ®I9Jol 2Z9E=2] ofRE AAHSt= 7IEel 2 o=

k.35

2) ANAAY 55

CISG Al42x9] AAAES] Aol 2e AF, #oh, &3, 9
o]Folxl QIZFe| AL FoRFEH Qe BE HIE Zdbol= AAAHQL A
(substantive concept)olet & 4= Qlch30) A= Eo|H, AR, #2H4, H
21, FABYSD, 22H FAIS] HB38) Fo IAT A|32ke] HeFAo]
Al42z0] |9 grell EFHTE3940) effstd of2fet HelEo] EFwire] <

33) Selubet AR RN AZEAAE AAALS “Qbe] H2d B EE A
o Slstel AEHIT WAL A4 A 1, Aol o) 8, el 1
o HA, ABO| EEIt FAUCKMTEN, L ¥l ¥
7} AFE 4 Qe AL w1 FAsy, r:o} A2 4]

Al
o] Wsh} Helrl&o] WA met A=

MR K=
AR - ALE] EE B8 Bopol|lq Z@ohe 7
ARt WD ST ek T3 2 W FE ABSelA Aol

H_
WY Ee 2oF 5ol wEt dAEAY Hose Al et deE g A

34) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 662.

35) Rauda, Christian, Etier, Guillaume, op. cit., pp. 35~36. ; Schlechtreim, Peter,
Schwenzer, Ingeborg, eds., op. cit, p. 6620|152 55 714 9 I &8t
ofet /i HE=rtolAe] o] WA E& 9 @2 JEHE BRio] gtk AF
stal Qloh).

36) Maley, Kristian, “The Limits to the Conformity of Goods in the United Nations
Convention on Contracts for the International Sale of Goods (CISG)”?, International

Trade & Business Law Review, Vol.12, 2009, pp. 89~90. ; Schlechtreim, Peter,
Schwenzer, Ingeborg, eds., op. cit., p. 662.

37) 2872013} TRIPSERe] GEW Guae] 49 JAQapozAe] 7o 22
A S X o eHESHE, AAEE, p. 25, Z4T5).

38) AT, “FAR AL Heflo] gt B =wo] A8y O A7, IAER, p. 94.

39) Shinn, Jr, Allen M., “Liabilities Under Article 42 of the UN. Convention on the

International Sale of Goods”, Minnesota Journal of Global Trade, Vol 2, 1993, p. 123.
; Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit.,, p. 652.
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ste S 7He AYA oot wEtd 55, A=Y,
(service marks), A& (commercial names and designation),
(appellation of origin), A&t} Z2 H9] Eiﬂ AAA A K
o EEqAol ofste] o]FofA A ofyw ARt RS, EofulA
%%'—Xé%‘xﬁ ol eJste] o]FojA=A= JERThA A=, WIPOGS] AAA
A el ZAEA] = AR HElEx CISG Ald42x73e] A A 9]
2 " FE k4 oE B0l A% ¢ A H(personality rights)
of miseRlel EFAMECl TS vIAL FREFA A widoA g &
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40) Selvtet AAATHAA AL G AL FFE A AGAIY, A2,
AANAIRO R EE 5 o, AAATANE ha] B8, DA, A, 4
5, Aol dole) AR, AR, DAL Ko 0o, A 2

9 _o}zl- 47g1§3}1]tﬂ_],]. El:ﬂl:goﬂ _45_]- Ho82 :’LHoL S o];].(o]o}cHoLjy_ AFg] cgEﬂE]-’
“ZW*LM dAAtEe] HE 3 @gAAVEe] FeA= B, 2012, p. 5.)

41) Shinn, Jr, Allen M., op. cit.,, p. 123.

42) CISGOA X2 AS(restriction)oll 7]1Q1st AF A (claims)2 A30x 2 A35x% 52
o2 HE wet ool Aok dtH(/bid). WS FAl= 1 W&ot ot HA w
gt & "9QU) 9ok AAIGE =9]= Schlechtreim, Peter Schwenzer, Ingeborg, eds.,
op. cit, p. 651.  FEA, “FABAZEANHoIA 2] SIARAZA Bl 7

71%7, Mz, HEE], B¢ A68Z, 2006, p. 152. 5 334, “CISG A35x(1) - Q&Y
4Ra Hege] gl B A1, RAYRAT, BRRERES, A437, 2000, p.
895 Iz A.

43) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit, p. 652. ;
Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 663.

44) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit, p. 652. ;
Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 662. ; 1ARNE, “HAA A A
At Hfjol] gt Bo=o] A8yt O A, AAl=E, p. 105.

45) Rauda, Christian, Etier, Guillaume, op. cit., p. 34.

—

5|
r

46) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit., p. 652. ;
H o2 odozL ‘A4zt ARtdozn siAxlo] st wEbd Al @ QlAH
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3. A3z d2 &2 A5 (claims)

1 <jn|

olgal7] gpgtolof e olmlgitk 4 B, Hlselo] BEo| 4%
AE A (quite til)S 7P 5 P Aolgt FL BESHE Holp®) <k

AR
Aol AL e HeEu dE|FEe] Sasite de ndthA

D Al ARAFY £

A3zl s dEsEH, A, A3 A7 d2]F (claim)o]
FESHHE, =, weF A3 28] ditt dRlE 7P v, tiEdlS
2440l olRE SRRt A9t Hrhs0 =4, A3ArE AWt He glol(EA
glol) &l et AFge AVt ol w2 Aol oFE Rt
gt Agolttsh st A A3AT SFo e deFgES AVdoE,

(personality)> A42x2] Weto| A Z]AAfjibdo]| 23IE]R] F=tt. Al42%= Wi FAH
Q1 qtEol7] wiEe] f5= B7Fssitt fuetd A4S W Q1A gl oizgle] 29l
2 ol Al41xe] UutiA FHof ZFEG7] wiEoltt’= Aol ¢thRauda, Christian,
Etier, Guillaume, op. cit., p. 35.).

47) &7, AA=E, pp. 9~10.

48) Beline, Thomas M., “Legal Defect Protected by Article 42 of the CISG: A Wolf in
Sheep's Clothing”, University of Pittsburgh Journal of Technology Law & Policy, 7,
VOLUME VII- FALL 2006/SPRING 2007, p. 8.

49) Schwerha IV, Joseph J., “Warranties against Infringement in the Sale of Goods: A
Comparison of U.C.C. § 2-312(3) and Article 42 of the UN. Convention on
Contracts for the International Sale of Goods”, Michigan J. Intl L, Vol 16, 1995,
p. 449.

50) Secretariat, op. cit,, Article 40, para. 3.

51) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 665.
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s dEFol &31s9] sidd wizbA] uiaeqle A3Ael FTF AFe] e
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of A Zolal, A3ztel| it A Hde Fasfop sh7] miEelrt.52)

AR, qEef, A3Ap7E 2Fe] 9% vE 5 e AXARE 712 dEE

ZRAIAL QUATRE, Al42z9f Hlste] 2pdlel dRlE FHE & dvte Aol o
G-y

YApstA) o7l st

il

2 ujgelo] o] g%t = Qe FA ST JFS u]E Ho|1153) o]
Ao 2= mieelofA] ofuwgh Flo] HhAistz] of=tt ffufstH CISG Al
4220 ofgh wiEgle] Aol 7|27t Ei A37ke] A AZjArES] £ A7}

fE Al & S q7] whizolthsd mhebA] wiele AAALES B
1 ARt O AeE A izt HeiEEe Aty ARgetel
AoIA dS FEshA] @har, ERE ofAo] A3 AAAEES gttt
B LL qohss) A, Aol AFR EAjstiiy ofRo] TAglo] A

| wetAd A3zt miedls AR she] e she ATz

4220
Z=olo| tist M elo] Al42% ¢JHto] Aoty 56)

3) A3zpe] drge] iRt ARt
Aol AFALe theo) ARS Wi WA, A3ze] AAFHL =
o] DAL AL BE & QAW Ao PHHLD 7|4 L % 9

=
R =
AL TG BE 5 RATE AST A ] FpolE vmale] Fe

52) Ibid.

53) Schwerha IV, Joseph ]., op. cit, p. 458; Rauda, Christian, Etier, Guillaume, op.
cit., p. 36.

54) 2374, AA=E, p. 18.
55) Janal, Ruth M., op. cit,, p. 208.

56) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 665. ; Rauda, Christian,
Etier, Guillaume, op. cit., p. 38. ; AbeX, AA=E, p. 176. ; 7915, “FAEEufuy
Alokel] gloiA wiERle] BAIH FAOR”, HIWARY, F=u|wAPHEHS] A|14H25(F
A373%), 2007, p. 328.

57) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit, pp. 664~665, 668~669. ;
Kroll, Stefan, Mistelis, Lukas, & Viscasillas, Pilar Perales, eds., op. cit., pp. 654~655.
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58) Az, “FAEEFuHA ] doiA mEQle] FAA FHORT, AA=E,

59) Honnold, John, O., op. cit., para. 270. ; Schwerha IV, Joseph J.& “&
Qlo] 14 W ABHoz Ado] thate] QAT YoloF ek AL
m=Qle A3ARe] gl tiste] miglo] ddAow QIx|stal U3
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60) NS, “FAR A A Hafel oigh Be=te] 283 O A, AA=RE, p. 106.

61) ol7]5 - A, SAANH, AFETAL 2013, p. 84.

62) Schwerha IV, Joseph J., op. cit, p. 460.

63) Folsom, Ralph H., Gordon, Nichael Wallace & Spanogle John A., International

Business Transactions, West Group, 2001, p. 44. ; 7AR1S, “SAEZufjufAte] QL
ojA] miw=Rle] FAIA FAOR, AA=E, p. 329.

64) AEH, AA=E, p. 181
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65) Kroll, Stefan, Mistelis, Lukas, & Viscasillas, Pilar Perales, eds., op. cit., pp. 655~657.
66) Schwerha 1V, Joseph J., op. cit,, p. 460.

67) Schwerha IV, Joseph ] &= o2 AFE 7I1A]2 AtHSchwerha IV, Joseph J., op. cit.,
p. 458).

68) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 665.
69) Ibid.

70) [bfd ;AR oR mijfqlo] ofE o] 2A = AU
£9] TujE Haolof OPX] maisjordz] & Hrkshe Aol
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Qlo]7] wf-#o]tiRauda, Christian, Etier, Guillaume, op. cit.,, p. 39.).
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71) Beline, Thomas M., op. cit., p. 6. ; Rauda, Christian, Etier, Guillaume, op. cit., p. 53.
B9, AAE=R, p. 27. ; Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales,
eds., op. cit., p. 652.

72) Endertlein, Fritz, op. cit., p. 181. ; W3], AA=E, p. 101. ; g =719HS QJu]él= A
o2 #wdsh= o]go] WA E Shinn, Jr., Allen M., op. cit, p. 128. ; Beline, Thomas
M., op. cit, p. 145 Fx& Z. ¥ Shinn. Jr.2 1)=& A2 Eol, F7F (State) = T4
< (singular)o]ojoF SFARE, S RI=57Hnation—state) 2t 1L =7t F&ohe AHHEdTS
S oujsl= Zlolgkal St (Shinn, Jr., Allen M., op. cit., p. 116.).

73) Incoterms 2010004 =Al=Fmiule] ALAN | W57 fIste] A& e] 3ol

Qe Hl=glo] AAH BE| 2RO|RE ofqshs 2L AL ck,

74) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit, p. 653. ;
Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 666. A TE &YSE
H w4 oA E (contemplated) o]t b IS, 422430 wiERle] o|f = &
Fol Aol wEt (according to the contract) o] Ro|x DA AREE=7to] whet ot
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(Schlechtreim, Peter, Uniform Sales Law — The UN convention on Contracts for the
International Sale of Goods, Manz; Vienna, 1986, p. 74.). 184 1lg €dSEY 1
T Al et 27t £ oulst=xlel WA Asta Q1A oirh. whek
Aleko] CISGE] &< Wettd, & B+ All1x 9 A8 wabs] wed "dart 9l
TH(Beline, Thomas M., op. cit., p. 12.).; Rauda, Christian, Etier, Guillaume, op. cit.,
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p. 51
75

76
71
78

79

) AE BN WAL T A4S IR T & dE A9 FAEY o
Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit, p. 666. ; Kroll, Stefan,
Miistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit., p. 653. ; Rauda, Christian,
Etier, Guillaume, op. cit,, p. 52. ; Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op.
cit., p. 666. ; Austrian Supreme Court, 10 Ob 122/05x, 2006.09.12., Case law on
UNCITRAL texts abstract no. 753& &=xg 7.

) AFd, HAA, p. 169.
) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit., p. 653.

) Rauda, Christian, Etier, Guillaume, op. cit., p. 52. ; Schlechtreim, Peter, Schwenzer,
Ingeborg, eds., op. cit., p. 666.

) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit.,, p. 666. ; Kroll, Stefan, Mistelis,
Loukas & Viscasilas, Pilar Perales, eds., op. cit,, p. 653.
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80) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit., p. 653.
81) 7bid.

82) Secretariat, op. cit., Article 40, para. 8.

83) Schlechtreim, Peter, Butler, Petra, op. cit,, para. 174.

84) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit,, p. 667.

85) FHAES| 2 (European Patent Convention) Al64x (1)F &2 uf=EES HoF
(Madrid Trademark Convention) A|4% (1)@} Z-& A& T3t

86) Honold, John O., eds. Flechtner, op. cit., Art 42, para. 267. ; Schlechtreim, Peter,
Schwenzer, Ingeborg, eds., op. cit., p. 667.
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87) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit,, p. 667. ; Schlechtreim, Peter,
Butler, Petra, op. cit.,, para. 174.

88) Ale, “=AEFE ol oA mrEele] FAIA FHOR, AA=E, p. 329.
89) Art. 80, CISG ; A party may not rely on a failure of the other party to perform,
to the extent that such failure was caused by the first party's act or omission.

90) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 668.

91) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op cat., p. 654;
Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit,, p. 668. ; AJAZ, “TAX]AA
At Hofloll thet Bt o] A8t 1 A7, AA=E, p. 106.
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94) A3, HAA, p. 169.
95) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 667.
96) Kroll, Stefan, Mistelis, Loukas & Viscasilas, Pilar Perales, eds., op. cit., pp. 653~654.

97) Art. 10, CISG ; For the purposes of this Convention: (a) if a party has more than
one place of business, the place of business is that which has the closest relationship
to the contract and its performance, having regard to the circumstances known to or
contemplated by the parties at any time before or at the conclusion of the contract;

98) Rauda, Christian, Etier, Guillaume, op. cit., p. 53. ; Stefan Kroll, Loukas Mistelis

& Pilar Perales Viscasilas, eds., op. cit,, p. 653. ; Schlechtreim, Peter, Schwenzer,
Ingeborg, eds., op. cit., p. 667.

99) Stefan Kroll, Loukas Mistelis & Pilar Perales Viscasilas, eds., op. cit.,, p. 654.

100) FHE3@F(European Patent Convention) A64% A1, vt=2l% AEEF(Madrid
Trademark Covention) A4z A1 72 7S 2t
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101) Kroll, Stefan, Mistelis, Lukas, & Viscasillas, Pilar Perales, eds., op. cit., p. 654.

102) Kroll, Stefan, Mistelis, Lukas, & Viscasillas, Pilar Perales, eds., op. cit., p. 654. ;
Rauda, Christian, Etier, Guillaume, op. cit., p. 41. SFAIS Shinn2 AlSFA| A A2t
tHShinn Jr., Allen M., op. cit, p. 127).

103) Rauda, Christian, Etier, Guillaume, op. cit., p. 41.

104) Schlechtreim, Peter, Schwenzer, Ingeborg, eds., op. cit., p. 666. ; Kroll, Stefan,
Miistelis, Lukas, & Viscasillas, Pilar Perales, eds., op. cit,, p. 655. ; Rauda, Christian,
Etier, Guillaume, op. cit., p. 42.

105) Schlechtreim, Peter & Schwenzer, Ingeborg, eds., op. cit., p. 665.
106) W3], HA=E, p. 100.
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107) Schlechtreim, Peter & Schwenzer, Ingeborg, eds., op. cit., p. 665.
108) Ibid.

109) Kroll, Stefan, Mistelis, Lukas, & Viscasillas, Pilar Perales, eds., op. cit.,, pp. 654~
655. 5 Schlechtreim, Peter & Schwenzer, Ingeborg, eds., op. cit., p. 665.

110) Schlechtreim, Peter & Schwenzer, Ingeborg, eds., op. cit., p. 665.
111) Kroll, Stefan, Mistelis, Lukas, & Viscasillas, Pilar Perales, eds., op. cit., p. 655.

112) France, District Court Versailles, 01/08276(La Fondation le C... et al. v. Société
Grandopt... France, Société Les Opticiens E... et al.), 2004.11.23,
(http://cisgw3.law.pace.edu/cases/041123f1 . html)
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113) Austria, Austrian Supreme Court(Oberster Gerichtshof), 10 Ob 122/05x, 2006.09.12.,
Case law on UNCITRAL text(CLOUT) abstract no.75.
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ABSTRACT

A Study on the Seller's Liability under Article 42(1) of the CISG
Heo, Kwang Uk

The way for seller to procure the goods for selling is to produce the
goods at his own factory and to buy the manufactured goods from the
other company. In order to produce the goods for selling the seller have
to obtain the resource from the domestic company or overseas. In the
middle of producing the goods to sell, seller may breach the right of a
third party based on intellectual property rights. That is to say, seller may
use the machine that has not itself been patented and use a process which
has been patented by a third party. Seller may manufacture the goods
which themselves are subject to the third party industrial property rights.

Nowadays it is stressed the importance of intellectual property rights
such as a patent, brand, and design. These factors consist of the core
elements of the competitiveness of the goods. Many embedded software
have been used in the various sector. So the disputes regarding to the
intellectual property rights is gradually increasing in number.

Article 42 of CISG defines the seller's delivery obligations and liabilities
in respect to third party intellectual property rights and claims. It contains
a special rule for this similar kind of defective in title, which tries to
provide an proper solution to the complex problems caused by such rights
and claims in international transactions.

When seller will apply this clause to the business fields, there are several
points to which seller should give attention. First, Intellectual property is
general terms in intangible property rights, encompassing both copyright
and industrial property. Which matter fall within the scope of intellectual
property? The scope of intellectual property can be inferred from the
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relevant international conventions, which are based on broad international
Consensus.

Second, Article 42 of CISG governs the relationship between the seller
and the buyer, that is to say, questions of who has to bear the risk of
third party intellectual property rights. The existence of such intellectual
property rights, the remedies available and the question of acquiring goods
free of an encumbrances in good faith are outside the scope of the CISG.

The governing law regarding to the abovementioned matters is needed.

Key Words : Intellectual Property rights, Third Party, Rights and Claims,
Resold or Used, Contemplated




