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A Breach of Medical Contract and Consolation Money

Bong, Youngjun

Lecturer of Hanyang University / Ph. D. in Law

=ABSTRACT=

In connection to the civil liability of the medical malpractice, plaintiff and
courts are solving the medical disputes with theory of the liability based on
tort law. because contract law does not enact the right of claim of solatium
and a plaintiff’s lawyer and courts hesitate to use contract law.

Medical treatment of doctor is main debt in medical contract and its in-
complete performance gives rise to the violations of human’s life, body and
health. Consequently a breach of medical contract leads to violations of person-
al rights. These violations spring from liability of contract as well as tort and
damages from them are recognized based on medical contract law.

A duty of explanation of doctor is a independent and appendant debt to the
treatment debt. However its breach provokes violations of human’s life, body
and health as well as a right self-determination. Therefore consolation money
claim should be recognized.

In case of the violation of patient’s life, body and health, patient’s family al-
so can demand consolation money due to the violation of their’s own mental
pain. However in case of the violation of only patient’s self-determination
without informed concent, they can not demand it by reason of the violation
of patient’s self-determination. But by reason of the violation of patient’s life,
body and health that were recognized by proximate causal relation between vi-

olation of duty of explanation and abd execution, they can do.

Keyword: Medical treatment duty, Duty of explanation, Infringement, Self
Determination, Informed Consent, Consolation money claim






