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HaAACrS] FARt 3F o]l RS FESt WS AR Zoldt i T
o] gttt HHete fole ¥ WHE A oY ulE Hxsh] wiZel HE
SOl A 7P of8EE 8ol9 dH RN D ARl E2F WHETHY] o
ANAE oot etz Jdeltt. d= BEW A gREIg= NS dis
Hol AutAQl FAAd AR o thgh “YRtgt A= (prodigal aberration) 24, &
B4, A9 4 FBdol 2¥E MNdoz QJAAHHD

HAR = HAAC A 2p4lo] Hels 1o HRE &8 E= FAsH
+ BHo8 o 7|3t Fet 9RE &Eol 7] wizel] "Rl Wit 5AA
ol HeHo] P oY, T F 48 EAS AP A HF UolA
H@e] o] mof gt ol2fgt Hjwe] tigh ¥kgo=M = WESUI

(Law o £ wrEs}
3, A A BEAkRe] ARAZAR, g 9 BEFAA] HA A9
of gt BEELAH] B4 P Aseke AEstAct 4 HEIYslE of
20009 129 &HAERT Bste] ByAHte] AtHE A HRAZ

1) Finnegan v. Allen [1943] 1 KB 425, 430 ; Baris Soyer, Warranties in Marine
Insurance(Znd edn.), Cavendish Publishing Ltd., 2006, p.1.

2) John Hare, “The Omnipotent Warranty: England vs. The World”, Marine Insurance
at the Turn of the Millennium, vol ZAed. by M. Huybrechts), Intersentia, 2000, p.37.

3) oA HEHYS](Law Commission : ©|s} HEHLS|2 AP+ 1965 HEHA
38 (Law Commission Act 1965)°] o]Asto] At Afjzoln, H|-E Ho|A &
2 HES FEY BHoE AYd AdrFold. HEAYRY F752 2 A
E BEHozg HENY FIMS AlEStE Ao2ZA, HEYIIT 274 A& A

AN F oF 2/3 F&o] JfEgto] o=t Q3| olste] AEf]o] QI EtE It g

S E Q] HELYI Y Y YFs EFete] sHeR AT, fYAe st

HAo] AL FolA AJAE, 7EF 4%19] 919 AL, HIAL E ERR; FollA] A9l

Hot(HEH L3S & o]A] http://www.lawcom.gov.uk FZ).

A

4) English and Scottish Law Commission, /nsurance Contract Law . Misrepresentation,
Non-Disclosure and Breach of Warranty by the Insured, Joint Consultation Paper,
LCCP No. 182 % SLCDP No. 134, 2007. 6(e]a} CP 2007¢]2t .
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6)

English and Scottish Law Commission, Consumer Insurance Law ' Pre—Contract
Disclosure and Misrepresentation, Law Com. No. 319 @ Scot. Law Com. No.
219, 2009. 12. HENYI = 5 EUAA AHAEAA G Bedsto] AlorAd A
AEAET, & 1XF 9 FARALA] R et HFAIMMS AASEL &
ot ofyel, FAIHA HEMNYZH(Appendix A-Draft Bill and Explanatory Notes
O] W{EAT 1] 9 FA TE ABEPH P2 | (Draft Consumer Insurance
(Disclosure and Representations) Bill ZZ)7F2] AAISEL Qth(e] HuAlo] 3t 74
A9l e 0T, A Eaye] 2o At Bet A7-weAerte] Aok
A4 A JAEAZYIRE FHoR", THdr|=2y 2, A175(2010. 12), pp.57-101 &

z).

e 1996.3.8.4030 950k28779R A (At EA MY F=HEANTRS] 72 9 J=3]
ARAHG 1209 ¢ oY 199151441 90t253149H A (Sl ot o Aok
FEEAIoREe] 5E 9 uX o). o] APlA 7] il shdEstEAA Y A
FEREZ ] FAGES A @A) MAE st HAA =
el A8EE AR B offy] vl JMEIfe] aue xEHoR Ay
sk glet.
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I. g=F 298 & g digt

Foll gEo| oAt HEAXIF EARL A
= AU dstr| g Aol ofESHAY, By EAS x| FF
Zolgtal oF&stAY, e HYA AL £ AMAAHY EAE At

2 Ao Ho FA|Aom AGSiAH, HHE HIA
] 2 B HO 8(operation of law)®]
of tiste] HAFAE Ao Y

=9 ALY Ee HAAKY AE & EA47 T B o] o7
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7) MIA 1906 A33x (1), o] 2ol HBA LA S 37] of&-2 WgeAfol okt 274

39 FHor ERE 4 vk o] 2N AA A= U= 2749 of%, & &
A Belel olW(EE FA) E= BT %
FoEojof st oo R A HAA ko] HZF
7170l BAEE Fgolal, Al WA oL, &
= FA2 A A BPAGY AdgANAN s dEolthRichard  Aikens,
"The Law Commissions' Proposed Reform of the Law of "Warranties" in Marine
and Commercial Insurance : Will the Cure be better than the Disease?", Reform
and Commercial Insurance Law(ed. by Baris Soyer), Informa, 2008, p.114).

§) HEY 4 S Aol d¥EA EAHeR Redel BARE Askzgolt. 1
e} ot Aok nlsbA s BAEGo] RET Ak AREA BAG A4S WA
k] JHE FAAT £k Ut BAEEE SR 175 AC2A HS|IFEEA
oA A=A gfor, Ak I AA|ETH= HYF, & wEE 2 AP A4 a7
olsto] AleFe] dE =z mMAZETHMalcolm Clarke, 7he Law of Insurance Contract
(4th ed.), LLP, 2002, pp.630-631).

9) T4, SEF, 2GAL 2005, pp.113-114 ; Malcolm Clarke, “Insurance Warranties :
the absolute end?”, LMCLQ, 2007.11, p.474 %=,

10) Bank of Nova Scotia v. Hellenic Mutual War Risks Association (Bermuda)
Ltd (The Good Luck) [1992] 1 AC 233, 263(hull). o] AFAA EHE “HIA}9]
ZFAJ gt 284 A XA (contingent conditions precedent)” ]2t HAFE



ShAA BRG] Al B AKo] ot FAx2AJ] HIAA ] EAHx
Froletal dgdommd FHO WAl Ao FHS £ FAE WEE A
F= HeAHolAq "HZhs §ole diAf A "HE Ee 23| Mdd=
g SEotl ARMAY Quiz ARgHE F, RN A "HE = HEAY 9
oA E4%t HAAFEdE A5 Hsto] AREEAL, Fef 29 Rk
E4% WA A9E zafshy] g EEY A gREE BgA ] S/ A
Eetal g 4 QU1 of2iet oA HAW 4 HEo] Bet Mz e £4

BAAE guel e TS Frkd guel 24 F @b
| 33 ol Bkl WA & Ak AAY =B s

FEWoRt grst 39 Zojtn @ 4 glue

tt(Malcolm Clarke(2007), op. cit., p.474 ;5 F.D. Rose, Marine Insurance Law and
Practice, LLP, 2004, pp.165-166).

11) Baris Soyer, op. cit, p.1 ; BtAIQ “SFEEYH 44 EE(warranty)9] 7Hd7 F=
A At AGH Asx E AR AT706x AISEIFEERF WA et 1&”,
reh=afistslz], #2748 A23, 2005. 11, p.112.

12) Bk A Wgol diside 4A4%, ‘9= sdEdy 4 "gHo #et A7,
TR AL A428(2009. 5), pp.288-300 .

13) MIA 1906 A33x (3)& ; F.D. Rose, op. cit., p.167.

14) Malcolm Clarke(2002), op. cit., p.649. §Ho BZ-& Hr} & DAqitt= on]oA
FEZXEEY EH A 8FEY o U2 A olgxatke dEFeR fAAHE & 9l
™ Benham v. United Guarantee & Life Assurance Co. (1852) 7 Ex. 744, 752).

15) Pawson v. Watson (1778) 2 Cowp. 785, 787-788 per Lord Mansfieldhull) ;
Newcastle Fire Ins. Co. v. Macmorran & Co. (1815) 3 Dow. 255, 262(HL) ; Re
Universal Non-Tariff Fire Ins. Co. (1875) LR 19 Eq. 485, 494. $t# syt HYA
2 AAS| FZEoJof st= HH(warranty)et @2 AAH o2 FZE|oJof 5= 27
(condition)& &0k, AFRYS HHETE 202N ddols AFS 2 ¢l
S(Dunningham v. St. Paul Fire & Marine Ins. Co., 42 DLR (2d) 524 &%), 9%
o] 4 FHe “BofstALt HFE| A1 (unjust or unreasonable) X719 TS I
Astx] o=t H=Y AS "HHE AdASHA E5EoloF SHATH Moulor v
American Life Ins. Co., 111 US 335, 342(1884) ; Phoenix Mutual Life Ins. Co.
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=4, FELAT} & Atojof Al EA o= FHLRM] @4
skl =2lof tigelthl) FHEeW &af Atolo] ofsiet IMfEAE 8
SHA ffere WYAe 9] BHaAF 4 929 Vs WYste Aol
= = H@A g7ste] HAAt HAL FEsh|E oFEeE e
HAE, BAlF 4 A== Ade M9 9 27DE ¥Hsh] fAste] Alef
of Ayt gHOl fute HEH A @] ¥ (alteration of risk)2 43

o2, FHO $gto] WS ¢, mEEAL AAZ HHshe 9

g R AdS FEslR AT fEe Az Aolsith
e A, mEEATE Adshs AA
& S A meel Bede 7
Folzt Sl disted Ale FEE st ¢l
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v. Raddin, 120 US 183, 189(1887)), A&LEH H+ ZoFgHO A9 Ui HALS
AARQ FFHog FHoI WASIIH Oritz v. National Liberty Ins. Co., 75 F
Supp. 550, 551(1948)).

16) De Hahn v. Hartley (1786) 1 TR 343, 346 ; Soverejgn Fire Ins. Co. v. Moir
(1887) 14 SCR 612 ; Norwich Union Indemnity Co. v. Kobacher & Sons Ltd.
31 F 2d 411(6 Cir., 1929).

17) Christin v. Ditchell (1797) Peake Add. Cas. 141 ; Thomson v. Weems (1884) 9
App. Cas. 671, 685 ; Wedderburn v. Bel (1807) 1 Camp. 1.

18) H. Bennett W4t gEHAZ O] dAHJo= Qlste] ZTAAo] AoHt= F4
A= FostARt, FE ] 999 MAS FAT TR MHAYd A 47 &
Hrjezlo] et HRON &6 7 A 7lE 9 HEFodAo] A8y

ojof jttte FA2 HHY 44 9 7)ol BE ool HIEE Aol FARtt
(Howard Bennett, "Reflections on Values : The Law Commissions Proposals with

=

respect to Remedies for Breach of Promissory Warranty and Pre—formation
Non-Dosclosure and Misrepresentation in Commercial Insurance’, Reforming
Marine and Commercial Insurance Law (ed. by Baris Soyer), Informa, 2008,
pp.166-168.).



A3t Ho| S EEY A FHof et HYHd 512 = FAFAC] Bt
HEzSs FEchke 588 EAolth. &, HFA A EHL AP Fa3%
73, ojuet AP E ol BAZE FFEojopt fith= o] HIAW A
ATrAQl @zlo]zqt, HHo| Wt 3 FAl= FAH IR dPstofofrt g
Th= Zlo] AloFe] dRo|rt. weps gHe #elste] Fo/4 off= ofFd
on|E Zkz] ZRtrh.20

Ui, MIA 1906 A34x (2)olA "HH7F 98t ¢ ORI &of
Ay ol Jeff flute] AFEUY, HEIF FHEJTE FHs 48T F
AL A= Q7] wiEel] HENIY e g0l AFE7HsS
AL Zieth oebA gEZE Aot QREEE QR A dEE SdEAY A
= AL E7Fsst

apzjEto 2 g H Qfgtel| gt LAl HORA, FHIF tEE e, HEA
= A1 A ofRof Adatglo] RYERY s os HAE L, HIACF
2 SR = Aok 7|x3t HIAARe] Mo it HxxHe
22X dAS 27|k 51122 HYARe] Aelo] JAE o|Fof= AoF A K
Azte] Aol gt A= (condition subsequent) © 2 A9 HAAS ZH7|%
st7] wgel, gEeNte 2 AAEE= EAT Ao Bt ddE AHA

oR FRAFE ans etk

19) MIA 1906 A|33% 33},

20) Newcastle Fire Insurance Co. v. Macmorran & Co. (1815) 3 Dow. 255, 262. ©]
ot oA FEAFN Hjdojdzlo] AASHA FRET. HA)oRe HIAE
AR5t flste] A E= AT ]z"’] FAd9 Hd2 FH EAet Aot
offd oulE ZA] EeithF oo Rel Bty ‘Fa4 o] HgT|Ee EHOH/\%_
Pan Atlantic Ins. Co. Ltd. v. Pine Top Ins. Co. Ltd. [1995] 1 AC 501 ; AAE,
‘At SIFEFHA HdodA ] Aol #We 1F, FAFEAT A14¢A
(2000. 8), pp.118-129 ).

21) MIA 1906 A33zx (3)3.

22) GR7} AT A 919 A AR ARl BAE= A
A7 oHdt A= FEsHA] Gethe AvE 2T
o] 7fAl(attachment of risk)o Tt H
Weems (1884) 9 App. Cas. 671, 684).

23) Howard Bennett, 7he Law of Marine Insurance(Znd edn.), Oxford, 2006, p.538.

g guel e 1
2hA 283t gHEE
4 A (Thomson v.
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2. ¥ @EYFY A 2 2FHA =719 dis

(D) B GRHGAY] EAH2

MIA 1906 & =] Sl HAe] A 7Ha= 7 =AY
of AEHY J4A, % Adkge] 9H W ¥Y S TR Aol
F=ollA HEZotofg Aol gdstA AE dewst 52 ME ade

Folol P WAL AReor T WAL ZaAToRM WA FAYL
Azot, AnHoR A Sl oAt BHe 2 2UHY.
= AoflA SEAHS AFY o, Lord Hershell2 Lockyer v. Offley At
2904 Willes J7} 235 8% M&, & 44 AN ST 58 5 ¢
A shaldols] el welol WUHE ARk Zo) Wasiw, g
2ol gdsfoprt gtk Zlo] Hrh Fasit = Ued A8to=m, A
AfiA kol A-8== MESY Aol T HdiAl 7S FxsAH. A7
A kol BAEE HES B0l sk AR deliAe oA o
A7} otk A Ajsre] B4l die 12 lol RaA SAgNE 27
Sh= A2 AR &EARl Zldie] dteh= e xde o ok A
oz MIA 19060 F@=<] Q= HAMAA d44 4 Sdoer <l
NE ARS] AMETA A AEe E3848E 2T 7HeAE EAT 20
DU QA BaAek 4 Aol HEste f1de] WAE 94 £ Al
He FHor o 7|7t Fot HEE E8o) 7] wiwol "ol wet =3t
Aol Wzo] Ao, 1 % Ui B AH - sHRHM W )

24) BHop FAAQ Wgol talAE A1E, ‘9=t FEEY A4 HEHA EAH 2
A "WeA”, TRIARAL, A438(2009. 8), pp.255-260 ; CP 2007, paras.
7.5-7.7 F%.

25) (1776) 1 TR 252, 259.

26) Howard Bennett(2008), op. cit., p.159.

27) Forsikringsaktielselskapet Vesta v. Butcher A4 Lord Griffithst “HH$I%E}
&3] Aolo]l QAIpTAZE EASHA] Yol Bk, BREAt A FHol futo] B
FEFAF ADAGIE Hode AHdo] = B it miEe deArE 8 F
7 A e AFSEAEH([1989] AC 852, 893-894).

28) T.J. Schoenbaum, "Warranties in the Law of Marine Insurance : Some Suggestion
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AR, 2 BEACKR] olde AT FER UT dzsA siHE B,
HPAPE POIH HPAGE Fotel AP Baslelt BaL 4 24
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for Reform of England and American Law", (1999) Tulane M.L.J. 267 ; ]. Hare,
"The Omnipotent Warranty : England v. The World", Marine Insurance at the
turn of the Millennium(ed. by M. Huybrechts), Vol. 2, Intersentia, 1999, p.37 ;
B. Soyer, "Marine Warranties : Old Rules for the New Millennium?", Modern
Law of Marine Insurance(ed. by D.R. Thomas), LLP, 2002, p.161.

29) Malcolm Clarke(2002), op. cit., p.638.
30) Malcolm Clarke(2007), op. cit., p.478.

31) Ibid, p.A85 5 FE=, “WIEEC FE (warranty)ol B A7, THLEFAT, A
4235, 2004. 8, pp.144-145 &=,
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2 Qlste] B3yt BgAtaie] vy & Apaiel &
olf= HEF AFS ALF = wEo] BFA| st

L@ mEy A gRsel av
S

© JAY =27 20 vkellEele Etetal, @A Aol 2049 Fol

HIAE AT olfre: Y HEZF SEHUAT B2 H
g2 () " AFzdol efdizr] 445 2=

g Azl gefdREA 0 A4S =t

g "HE7F 895k A2 FJAA, 3) ARE A o

ZEolof skl B (4) fIRte] A, "HEIF i HAbaLe] Histe] AE
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o
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ov S 9

32) CP 2007, para. 7.49.
33) (1773) 3 Doug. KB 213.
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34) H. Bennett(2008), op. cit., p.163.
35) CP 2007, para. 7.54.
36) [1983] 2 SCR 47.

37) APe WA 2T 9ol A4, gl AL Folole By AWglo] H
S, Ao FRE olFol RS Addel Ae

38) Wilburn Boat v. Fireman's Fund Insurance Co. [1955] AMC 467.
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39) B. Soyer, op. cit., p.182 FXx.

: Some Suggestions

40) T. Schoenbaum, "Warranties in the Law of Marine Insurance

for Reform of English and American Law", 25 Tulane Maritime Law Journal

267(1998-1999) 314.
41) New York Insurance Code, art. 31, s. 3106(b).

42) CP 2007, para. 7.60.

; R. Merkin,

; paras. 6.25-6.35

43) §59] A9 Insurance Contracts Act 1984 A|54%

paras.
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"Reforming Insurance Law

8.31-8.34 Hx.
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(1) &HAEY

AA T A AR Higt "Eof| ofste] HARRE= &
o] PSS SASAY FAETHA ol AL HdEE "dA Ee A
o] ApHof IS TR (warranty as to present or past fact) E
AR (warranty of fac)ztal E@9= ZAozA, HAAF A HARA
A7 = 919 ®9E ok s & B9 ofye), A ejoRo 7]
Histo] AlgEe FASHE E@AY S
5t7] flste] = &g

AHZE oA AMEEE= Hedzto| tiste] AlRAE A oAl o] o)
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ABSTRACT

A Study on Trends for Reforming the Rule of Warranty in English

Insurance Contract Law

Shin, Gun Hoon

Since the age of Lord Mansfield, who laid the foundation of the
modern English insurance contract law in the second part of the 18th
century, English insurance law has developed a unique rule of warranty.
Lord Mansfield adopted very different approach and afforded such a strict
legal character to insurance warranty, because the promise, given by the
insured, played an important role for the insurer to assess the scope of the
risk insured at that time. It is still important that the insured keep his
promises strictly to the insurer under the insurance contract, but legal
environments have changed dramatically since the times of Lord Mansfield.
English Law Commission proposed some proposals for reforming the
warranty regime to reflect the changes of legal environment in CP 2007.
This article is, therefore, designed to examine the proposals and consider
their legal and practical implications.

The proposals of Law Commission is summarized as following. First, in
CP 2007, Law Commission made two principal proposals for reform of
the law on warranty. The first is that the insurer should not be entitled to
rely on a breach of warranty unless the insured has been provided with a
witten statement of what they have undertaken under warranty. The
second is that the insurer should not be entitled to reject a claim on the
ground that the insured has breached a warranty unless there was a
causal connection between the breach and the loss.

Secondly, for consumer insurance, the rule requiring a causal connection

would be mandatory, whereas for business insurance, it would be possible
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for the parties to agree on the effect a breach of warranty should have,
provided they use clear language to express their intentions.

Thirdly, where the insured contracted on the insurer's written standard
terms of business, some statutory controls would be afforded to the
contract to ensure that the cover was not substantially different from what
the insured reasonably expected.

Finally, Law Commission propose that a breach of warranty give the
insurer the right to terminate the contract, rather than automatically
discharging it from liability, but (unless otherwise agreed) only if the
breach has sufficiently serious consequences to justify termination under
the general law of contract.

Having evaluated the proposals of the Law Commission and considered
their legal and practical implications, it is quite clear that the proposed
rule interfere with freedom of contract and create legal uncertainty. But
change can not made without any victims, so Law Commission's attempt
to change severe and injust aspects of the warranty regime would be very

welcomed and respected.

Key Words : Law Commission, Warranty, English Insurance Law
Reform, Automatic Discharge, Causal Connection




