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14) B. Zeller, Damages under the Convention on Contracts for the International Sale of
Goods, 2nd ed., Oxford Univ. Press(2009), pp.150-151.
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16) BGB, § 812(Claim for restitution) : “(1)A person who obtains something as a result of
the performance of another person or otherwise at his expense without legal grounds for
doing so is under a duty to make restitution to him. This duty also exists if the legal
grounds later lapse or if the result intended to be achieved by those efforts in accordance
with the contents of the legal transaction does not occur.”



SAlEF Al Tk UNFF(CISG)E Eafaldel H71Ee] At 28 23

3) 37t

HYS 2YRFFO] A2 diotols SLTH A812RE, vizgld 9
gt A Ql ZA]o] Rkt Tl CISGE 2-835tal, yobrt Alekugof
H|Zo] mimelofA] Foigh Alekeidto] Tty Hi, 1011 ofa=Qle] whela
4TS 71Z5nh B a8l #otos, CISGE A-&ste] Joff tia<] &
aTE AR oY, FElolge Tatol= CISGE sigyol glenz =
ARG AJAels A 5%E Aottt & BEL 2PEFFY wi=el A=
ol Toto] ZUTHES H-8otAHA, wiEglo] oJgt 2y Xz o FolRt
of #stol= CISG AT72E A-8stal Utk HollA, Foll W28/ B
g0 TelA dedel Aokl ok & Qith ey wjEglo] Aok
< SfAIsHA] &, 2 Aol milo] 238 AFHFE Q- ot= A2 CISG
BZotol A miEQle] ok ted XA ORE dota] 2 AR B 4 glo
oz ol wjxgle g 2HEFFY AFS T & glohal ofs H2
ARoA Fd 5 Qe FoRe] E 4 & Aer AzHEn

V. gAo]zre] 4H

1. @Ao]#}e] AR 7|=(A|78%)

ATBEE CISGH FAATet B, QAo o457 H| Stk 22
BASL G §UF POl G Rxolq oA TR LagR T
e ucke] el PAISE Qe ol AHTAL CISGOIN AT Qe
FAARAN AHoz AAsty Qe Weloltk. 7|4 A Fag Aol
gEAFATlL, I el HEABHTLE gl d gols ot



24 TELeawshige, #5548 (2012, 8), I 1AW BAEEEE D

AR ool &gttt E3] AckAl Aol AFe dhEe] wagel thalAs
oleje] whgol Tt A4z (DA THRI GrhD BEoA olAE HE

upetA olzE Ashe AL HuAge Adez ]leh Edfjo] wsto] 1wy

Fe AT & Ao B AAE gl uet oA AlT4xolA 2]

At 2R Esfuldoll=
=]

EE dAE sdozREH 5T £ AE FAeede e 4 Qo
sxoAEe BAHLR o|AE Atele FAA] e Fal A &L
At Hort CISGE] ot fAAE ol mi7ix|o|th18) gl Al
CISG7} qt&dteiof sh= Aol &5t ofof High BAIA o] g7
izl CISG o]9l9] t& Aoz o|F sfastofof ottt A= Aol a4
Ao Tt A7 QF el we, o] FAls CISGO] drtedzle] o5 sfa

ofok e, e Uxo] EAetA ek ALoE AP TA A el
Spge] Slstelof Gtk WIIE WOF of BAIS CISG AN Aelshe
B9 B @R Aureizo] ofust FAPEFAC] AgHE el ol
si@slofol gtk et wheF YabSo] ol ofxhge] wste] gt 9l
ohe, 2 goE olabgel 48T 4 e 2ol

ol 57| WA AHe i
Zlolnl, Bl gATARE A WA A7 Pk E5 Aok A% ofF
e ° B = E P
el WY FASRelt tebd WA oliE ATt o
& 3 R TE shsot E5 A
A7} ol2re BFekA gk Lau TS FPshe 2w sbssiet.

17) P. Huber & A. Mullis, op. cit,, pp.356-358; H. O. Flechtner, er al Drafting
Contracts under the CISG, Oxford Univ. Press(2008), pp.507~509.

18) A, “CISG A78x(AAo|A} H-#)oll @, TRAFRAT, A314, $
AEt3], 2006, 5~69.
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19) ‘Kantonsgericht des Kantons Zug (Switzerland), "Unknown, , 1999.

20) CPIL, Art. 117(Absence of a choice of law) : “(1)In the absence of a choice of law, the
contract shall be governed by the law of the State with which it is most closely
connected. ()t is presumed that the closest connection exists with the State in which the
party who must perform the characteristic obligation is habitually resident or, if the
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contract was concluded in the exercise of a professional or commercial activity, where
such party has his place of business. (3)In particular, the following shall be considered
the characteristic obligation: (a)The obligation of the alienator, in contracts of
alienation; (b)The obligation of the party transferring the use of a thing or a right, in the
case of contracts concerning the use of a thing or a right; (c)The service provided, in the
case of mandates, work and labor contracts, and similar service contracts; (d)The
obligation of the custodian, in custodial contracts; (e)The obligation of the guarantor or
the surety, in guaranty or surety contracts.”

21) HGB, Art. 1 : “Mercantile trader in this Code means any person carrying on a
mercantile trade.”

22) HGB, Art. 352 @ “(1)The rate of interest implied by law as payable in bilateral
mercantile transactions, including interest due in the event of delay in the
performance of an obligation, is 5 percent.”
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ABSTRACT

A Study on the Legal Assessment and Cases of Damages under CISG

Shim, Chong Seok

CISG article 74 establishes the general formula applicable in all cases
where an aggrieved party is entitled to recover damages. It provides that
damages for breach of contract comprise all losses, including loss of profits,
caused by the breach, to the extent that these losses were foreseeable by the
breaching party at the time the contract was concluded. An aggrieved party
may claim under article 74 even if entitled to claim under article 75 or 76.
The latter articles explicitly provide that an aggrieved party may recover
additional damages under article 74. Articles 75 and 76 apply only in cases
where the contract has been avoided. Article 75 measures damages concretely
by reference to the price in a substitute transactions, while article 76
measures damages abstractly by reference to the current market price. Article
76 (1) provides that an aggrieved party may not calculate damages under
article 76 if it has concluded a substitute transaction under article 75. If
however, an aggrieved party concludes a substitute transaction for less than
the contract quantity, both articles 75 and 76 may apply. Pursuant to article
77, damages recoverable under articles 74, 75 or 76 are reduced if it is
established that the aggrieved party failed to mitigate losses. The reduction is
the amount by which the loss should have been mitigated. Article 78 entitles

a party to interest on the price and any other sum that is in arrears.

Key Word @ Damages, Substitute Transactions, Current Market Price,

Mitigate Losses, Interest.






