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A Study on the Legal Explanation and Cases of Remedies for Breach of Contract by the Buyer under CISG
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2) CISG, Art. 61 : “(1) If the buyer fails to perform any of his obligations under the contract or this Convention, the seller
may: (a) exercise the rights provided in Arts 62 to 65; (b) claim damages as provided in Arts. 74 to 77. (2) The seller is
not deprived of any right he may have to claim damages by exercising his right to other remedies. (3) No period of grace
may be granted to the buyer by a court or arbitral tribunal when the seller resorts to a remedy for breach of contract.”
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slo] B o] A1 e =Y FA FES thFa A tHSchwenzer, 2005).
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4) CISG, Art. 62 : “The seller may require the buyer to pay the price, take delivery or perform his other obligations, unless the
seller has resorted to a remedy which is inconsistent with this requirement.”
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6) CISG, Art. 63 : “(1) The seller may fix an additional period of time of reasonable length for performance by the buyer of
his obligations. (2) Unless the seller has received notice from the buyer that he will not perform within the period so fixed,
the seller may not, during that period, resort to any remedy for breach of contract. However, the seller is not deprived
thereby of any right he may have to claim damages for delay in performance.”
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18 4 9lt}. ‘Supreme Court of Queensland’(Australia), "Civil Jurisdiction No. 10680 of 1996,, 2000.11.17; ‘Hof van
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o

T

}

3]

4

kil

‘Corte di Appello di Milano’(Italy), "Unknown,, 1998.12.11;

7) ‘Cour d’Appel de Grenoble, Chambre Commerciale’(France), "RG 97008146,, 1999.02.04. &
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8) CISG, Art. 64 : “(1) The seller may declare the contract avoided: (a) if the failure by the buyer to perform any of his
obligations under the contract or this Convention amounts to a fundamental breach of contract; or (b) if the buyer does not,
within the additional period of time fixed by the seller in accordance with paragraph (1) of Art. 63, perform his obligation to
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pay the price or take delivery of the goods, or if he declares that he will not do so within the period so fixed; (2)
However, in cases where the buyer has paid the price, the seller loses the right to declare the contract avoided unless he
does so: (a) in respect of late performance by the buyer, before the seller has become aware that performance has been
rendered; or (b) in respect of any breach other than late performance by the buyer, within a reasonable time: (i) after the
seller knew or ought to have known of the breach; or (ii) after the expiration of any additional period of time fixed by the
seller in accordance with paragraph (1) of Art. 63, or after the buyer has declared that he will not perform his obligations
within such an additional period.”
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9) CISG, Art. 65 : “(1) If under the contract the buyer is to specify the form, measurement or other features of the goods and
he fails to make such specification either on the date agreed upon or within a reasonable time after receipt of a request from
the seller, the seller may, without preudice to any other rights he may have, make the specification himself in accordance
with the requirements of the buyer that may be known to him. (2) If the seller makes the specification himself, he must
inform the buyer of the details thereof and must fix a reasonable time within which the buyer may make a different
specification. If, after receipt of such a communication, the buyer fails to do so within the time so fixed, the specification
made by the seller is binding.”
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10) “Oberlandesgericht Koln’(Germany), 48 U 244/93,, 2002.02.10.
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ABSTRACT

A Study on the Legal Explanation and Cases of Remedies for
Breach of Contract by the Buyer under CISG

Chong-Seok, Shim*

The remedies available to a seller that has suffered a breach of contract by the buyer are
addressed in Section IIl of Chapter III of Part III. The first provision in the section, 61,
catalogues those remedies and authorizes an aggrieved seller to resort to them. The remaining
provisions of the section address particular remedies or prerequisites to remedies. The subject
matter of the current section remedies for breach of contract by the buyer obviously parallels that
of Section III of Chapter II of Part III remedies for breach of contract by the seller. Many
individual provisions within these sections form matched pairs. Thus 61, which catalogs the
seller’s remedies, which catalogs the buyer’s remedies. Other provisions in the current section that
have analogues in the section on buyer’s remedies include 62, seller’s right to require buyer’s
performance 63, seller’s right to fix an additional period for buyer to perform and 64, seller right
to avoid the contract. As was the case with the provisions on buyers’ remedies, the articles
governing sellers’ remedies operate in conjunction with a variety of provisions outside the current
section. Thus the seller’s right to require performance by the buyer is subject to the rule in 28
relieving a court from the obligation to order specific performance in circumstances in which it
would not do so under its own law. The authorization in 61 for a seller to claim damages for a
buyer’s breach operates in connection with 74-76, which specify how damages are to be
measured. 49, stating when an aggrieved seller can avoid the contract, is part of a network of
provisions that address avoidance, including the definition of fundamental breach, the requirement
of notice of avoidance, provisions governing avoidance in certain special circumstances, measures
of damages available only if the contract has been avoided and the provisions of Section V of
Part III, Chapter V on effects of avoidance.

Key Words : Remedies, Breach of Contract, Performance, Claim Damages, Aggrieved Seller
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