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Ak 1= A9 19454 A2k AP 9] United States v. Aluminum Co, of America
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1) YA ol 24=o] G HelA dofid Yol thdte] 2lre] YES HEFN= AL Wohe A0E AAEY A HEL 27 o HolA
AR A 9ol tste] 0] AANE H4sle] Fsh= 2L ojujdit,

2) 11=9] AatA¥U(United States Courts of Appeals)2 Circuit Courts' (3 H)TTE Beled, ole dAHOR XA S 435}
FaAE AW WoletE Sk, @A olSel:  13709) Aukgagde] EAfshed, nis Aeg 1R Lol Ukeo] A1dutata
HUE AugagenA, 22m A4stA YA AR Y7185 Y44 FAA5ES go| Heshe DC Circuit, 223
opAte 2 B3, A2, 223 AT Al ol thshe] wiebd BaHAE 7HA 3 9l Federal Circuit7hA] & 13749] Aga4yigo]
gt

3) 2047) 23t vl A HYE Am, Banana Co. v. United Fruit Co.olA] ojn] v|3 ¥t=4o] o)zl ¢ RAS ch2olx e, g digd
2 HoAL-S AEIA] Yttt 213 U.S. 347 (1909). AH) RAEREFINA 2 et 29 38 Woj oh2 vhth} 149 9oL Hhegt
American Banana A1 ¥ e]3-8 Abrdolel7| Bk 271990} 2(Act of State Doctring)) AHH|E & 4= SR, offE A g
99348 838 At ZA9 FAH AAH HFYUY American Banana AFA A2 £4L 19459 United States v.
Aluminum Co. of America(Alcoa) AFZo] o]22 ZAE|9lc} 148 F.2d 416 (2d Cir. 1945). Sleiiigo] ) 212t AlelE 7jwjahs shof
AU UE E AedEaHYe o o4 AL e A4(Situs of the Conduct)?h obd G390 ojX& A4(Situs of the
Effects)7} v]5i9] ¥H=% o] AE==7] HE AAstolo} sttt B2 W A¥E UL W= earned Hand) TAHE 9=19] B
Ze 5ol vl= Aol HE /ARE mE 9y, T3 A gfgro] Tk Tl wkEo] %9lFE slojof Stk ‘ntended
Effect Test & A1#3}%tt. American Bananat Alcoas WIEgt v|= vhE Y Jo=i4 33 AFASE B4 A2+ Max Huffman,
A Retrospective on Twenty—Five Years of the Foreign Trade Antitrust Improvements Act, Houston Law Review, Summer 2007,
44 Hous, L. Rev. 285 (2007) ; Richard J. Link, American Law Reports Federal 2d, Construction and Application of Foreign
Trade Antitrust Improvements Act, 1 A LR, Fed. 2d 483 (2010, originally published in 2005).& #15}%t},
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A AAS) AR THeHA(Subject Matter Jurisdiction)& Yo 2R SEFo 24 =
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= oJsje ul2 7| o] 819 2SS sk oAl AHHH 2 =] HERHoR
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AFOIY MBIAE £E31=T] QoA ul AR Y3Re FA] g o oA LR Q)
lo] n|=2o] BiEAHS QukslA] oterhe HERAZ0] ¥ (Protectionist Legislation)?! A
olth? ulZ 7| EoA nj= vtEAH ol agke kx| ok 7|YBE-S T 4 YE 4F0) obAy
34 (Safe Harbor)& Xﬂ-”—-?i}’“ 27 o]9jol T 1|2 2]5) FTAIAS Eato] n]2o] AARH o
9Hgo= Qg njZat thE FAETEE 7k AT} upEg Al ¢, AWslaiYE Tt
O A Ee et 12 gt THE dAstE L skt ? Tt o] 23t EF T BA = B
313 FTATAY] gt 37k 18] 3.918o)A) ke 53] FTAIAE W= HE FolA 7P
F zobspA 2017 MEE F 3h 2 AT Qlke HollA E3t 34 e BANES
| Aofgt 202 F7bs| L gl ?
| BollA BAe A4 AF7e QoA dA) Sejuet 719E0) dlefon d98ES 4
Slok=d) QlolA FrF oz A3l glojok & uj=t viEAY AoH g A3 HEQ FTAIAY
B3 E(Analytical Framework)S A3l FTAIAZ} AZo] HAY F8 AlEE £4311
Aty B3, SEjuet 719ES vl 0] A HoAQ B0 ulat FAF=Y AA &2 WA
239 tiido] E oA7} QLA 82 ofu] ARt "Zttﬂ”ol H 790l FTAIA sfol|A] ojw3t
HE2] Wol(Defense)’t 7Hs8tAlof tfgt 7124 olahE F&= A& FHH 22 39l
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4) FTAIA®] AH 02 Alcoa AHA9) ‘Intended Effect’ Test7} FTAIAS] Direct, Substantial And Reasonably Foreseeable Effect Test®
dRE A, ohdy W8] 1 A9 Bgel ARStEgEA g ode] gRsl) ulE HES Hartford fire Ins. Co, v,
California, 509 U.S. 764, 796 1. 23 (1999914 1 BAjo] thate] ==61712 ws}adrh. (it is unclear - whether the [FTAIA's] direct,
substantial, and reasonably foreseeable effect standard amends existing law or merely codifies it."). et} A9FIFLH L
United States v. LSL Biotechnologies®lA Alooa Test7h T 6] AJ831917) wl 2o} ‘Intended Effect’ Test?} A4 #-&-5]ojof gk
Al PRl 2218 ZHSIT) 379 F.3d 672, 679 (Oth Cir. 2004, ° 3 FuleflAl o] dwsbixg, Sehviet 71gkge] iz e
R Y ARASES A9AEHANY Abst AelzLo} F YR UT AR Fol7) whiel, ul=t chHelA of A dist
o] ket g WelF7] ARlE FTAIAZ Alcoa Tests tiAIFch R 2= AlZbo] Ejgsict st
5 whebA Yol FTAIAE E3F 5| 159 HE(Defense}2 A7 W A= 913t 71ZHMotion to Dismiss for Lack of Subject Matter
Jurisdictiony& 8.48h= FHE #7140,

6) Max Huffman, 44 Hous. L. Rev. at 304-305.

7) Max Huffman, 44 Hous. L, Rev. at 304.

8) Max Huffman, 44 Hous. L. Rev. at 305,

9 See e.g., 2 Spencer Webber Waller, Antitrust & American Business Abroad 313:23, at 13-62 (3d ed. 2006) (The FTAIA is
“obscure and badly drafted” and “poorly thought-through,”).
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IT. FTAIA ¥ X Z (15 USC. § 6a) 2A
FTAIA®) MBS tha3} 2t}

Sections 1 to 7 of this title shall not apply to conduct involving trade or commerce
(other than import trade or import commerce) with foreign nations unless
(1) such conduct has a direct, substantial, and reasonably foreseeable effect
(A) on trade or commerce which is not trade or commerce with foreign nations, or on
import trade or import commerce with foreign nations; or
(B) on export trade or export commerce with foreign nations, of a person engaged in
such trade or commerce in the United States; and
(2) such effect gives rise to a claim under the provisions of sections 1 to 7 of this title,
other than this section.
If sections 1 to 7 of this title apply to such conduct only because of the operation of
paragraph (1)(B), then sections 1 to 7 of this title shall apply to such conduct only for
injury to export business in the United States.

$e) 22t gho g A)E P B ES Tefste] L2zt 7| U0 Gobroior € FTAIA

9 7124 #4934 & alsAbE thaat 2k

@ AU T3 22 RIS AYstie o=t B4 F U §ERE Pl
Z—LQ.QZ] 01—‘-—1‘,}

(@9} 1) vl=3K(a) 4%0] T H Import Commerce?] 4ol MR o] 2LFc}

0 (c]9] 2) =] B4} 5 WA vHAAA Y7t vl Aol A Aol s, F&3)
&8 4= UMY ATHDirect, Substantial and Reasonably Foreseeable Effect)S #|A|+&=
Aolls Mol A&t TakaSY gl 1 Bt TALEE A7IS €t
2 "aflo] Pol& AlF3H0foF 3k H=(Such Effect Gives Rise to a Claim) Y58t}
it

10) Antitrust Enforcement Guidelines for International Operations (1995) ( ‘Guidelines’ )9] Section 3 W= vl JE59f W=

(U.S. Department of Justice Antitrust Division) Import Commerce®| )= Hartford Fire Insurance Co. v, CalifornialA} 7

&34 2 §9 Alcoa?] Intended Effect Test7t A&5l= 2.2 7158}, o] 8o daA= o]u] ¢ Footnote 7oA 4gsigict. vl

= 58 Guidelinest Hartford Fire ¥ 249 %91 199590 £09907] Wil 2004142 AAQ) LSL Biotechnologies®] $2-&
Guidelinesell oF2] ¥ =] ghotch
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o] H2EE olafa}7] of#l& ol F dfutis, theFet B4 Commerce)?] 7EEC] BASA] ¢
< HE dEHo 7] gy, dAztAe Y HERES Bdte] Uehd Domestic
Commerce, Import Commerce, Export Commerce®} Foreign Commerce®} W& 1 9|2}
o &0 7hslA Atuf i,

® Domestic Commerce(R|= S5 &9} 3|t o7} o] Foj 2l Aae} Aakglo] @9t

H 7o) A&El= A4l ul=Rlz] 9] of ¥z} 2-o] Het

0 £ 7IdE0l vl WollA dujs = AFEoly MujA 7HE S
Domestic CommerceE AR 3 Y2 7HEx|0] FTAIASY] FoHEA 0] 2 &
A @3 Heirol ALt

® Import Commerce(P]51 % YD) thg 49| Tikad Al A4 ©f 2pA8] 77

Ak, o= SAHEo] HEHE 710 AREoIY ABjAE uj=te] Ab|joA] 2 Bl

RAe YR G PO ofsfsh= Aol dxjo] HeH st A 7HE et sj4oleta

=]

O £2] 7|9E0! vl #GE) HolA 7+ Bk o Aees, v A $E5E AR
U M| A9 748 T3t 9ol Import Commerce®] G5 7] WZo] FTAIAY &
ARG At Aol ALEA gron qHol HgHr)

@ Export Commerce{?|=8 @) +&5FA1: vl= 7|80 502 AFol} ABlAE

TE= AL YPE "ol

O 1|5 7|4E0] 98] 7195} tlgo] A3e) F7of|A] Bl AFolut Ajujie] digt 7+
A% Gshe A4S, 7Ho] HaE AEolu AulA7L S0 R £EEA] o1 v e
THE 27]¢0] 7HERIO R QIste] W3S YA dtThH, A AL el A Aot

O = ul= 7]%o] Lejubete] Z&sh=d] QlojA] S-ejuet 7|4 E0] Bahe ot W)
sl 4%, FTATIAY] delAe AgtAel @) deld] sig=lo] Abd #eHSubject
Matter Jurisdiction)oll 3lojAl= Mol 288 7hsA % glrt" 2oyt o] Z-foll= v]
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¥

1015 USC. $6al)(A). FTAIA £ “trade or commerce which is not trade or commerce with foreign nations”7} Domestic
CommerceS Y7& o},

12) Tmport Trade or Commerce 2t 226 Loo)= A2 ‘Tmport Commeree 2 £ Aalgidh,

1315 US.C. $6a)B). == 2437} FTAIAE AARE 2=lo] vl 7jgiE0] 9)=o 2 AFfolt Auag 228 of nl=ko] viEdyio] W)
7HEA G5 617] g Aol g AHslgled), FTAIACIAE 1 S Rolvne Bk 317 15te] B8 Yol thgat 2o} Jolst
%Itk If sections 1 to 7 of this title apply to such conduct only because of the operation of paragraph ((B), then sections 1 to 7
of this title shall apply to such conduct only for injury to export business in the United States. (+&252] Aol vl o] =
SARA 7} gl g ATio] AEEA) Qe

14) ©] dl3= o=t YRR vhERdo] Bt ALY YHNAA o A7El0] Qlth Antitrust Enforcement Guidelines for International
Operations (1995), § 3.122, Example D, available at http://www justice. gov/atr/public/guidelines/internat. htm.
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FHYo] 22|zt 7| A dste] Q12 #&HA(Personal Jurisdiction) S HARE = Y&
| oj 77} & o) o] g Aol
@ Foreign Commerce(&=1}] 2)9: 9]0 Jjyof E3te|z] ob= thE BE o] o237}

8 F9& FAs 222 of3E 4= gt

0 7|28 2 & Foreign Commercer MUHY H&tdolA Aejdct. 2y U.S,
Commerce®o] 212 o|1 Algsin ZH3| o &3 4= Q1d A3N(Direct, Substantial
and Reasonably Foreseeable Effect)S 721, 1 &3/} 91 39| A7t Hrid
(Such Effect Gives Rise to A Claim) 42| 2-8-& v it}

oIAE SEURt S 19SS B0l AT, Tt o] ojad = Sl

® 52 7]%0] n|SoR £E8hs AFOIU AHlAY 7HA S TRslE Hels A 28
& W ik o] B, = ARAIA S MRS TR 7o 2AA) Gl vl= A1

7HAg B8 A AR LR SEEHE 714 (World-Wide Price)& B A9 Eaaich
® 9] 7]9lo] Ul ATHE B ThE AREIE Sof, Bdot ARE o A4S B
i A9elis, 2712 9ol U A6 H0l2 49, B F08 o2 5T

J

HE oA Aot AR 28-S A Hot. E3 l5 FujRtEo] WikagE A8
7] HsiAe, =9l 714 "ol Ul% ZA w3 B3z Qs S0l HHE ARES
A5 3tojopt gk,

T Aol U1 A BASS $51o] FTAIAY 4] 2§ ARISS Asgo 2y,
Elue} 719159 ol oleloldel 719 B0 old Z9o] nlF Ame] 438 4 YA
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111, QLS Al 24 (Civil Case Study)
1. u]=229] £¢)(Import Commerce) Al £4

@ 9= AZANEY vl o B3P Al ¢ Carpet Group Int'l v, Oriental Rug
15) ‘Trade or Commerce with Foreign Nations' 2}31 220} 142 A& Foreign Commerce £ £} A3k},

16) FTAIAS EA8 u) w)=o] AR ARIELS 53] 0} Domestic Commerce, Import Commerce, 123 A%t 7o) Export
CommerceZtA} 8319 U.S. Commerce & Y2},
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Importers Ass n.”

o} Al W AU ma5o] uj3e] Pujalzo] o=e) AxAERE A Rug(@A, BPE

T8k AE deiet 9 FTAIAY Import Commerce 9j9jo]l 3f53}7] o) A< &
Sl ﬁi@‘%‘i} st &, Yool S aF Alo] A48 waHAE 7RItk A
o7 EJF—%O] L3 24714 74—r°} o} o] ApAE w4 T &2 o] B
AR ARE 7hel= AL, 9319 P97} ohd 19| Y9lof 2H& o] BAJstoof Stk
=& ’Eﬂiﬁ} Fagk Aol

@ 9J5+ol MujA 7HAERE AR - Turicentro, S.A. v. American Airlines Inc.”

=t o YALEo] AT (Plaintiffe) 2A W FEAET FRAI P} 932 slglths 248
A713E of Ao A, = A3 AN Y oAt FFAAF I G Stk 7HE 0]
9= oAFYALE0| AHAlFO] AlFshe Aulidf digt ti7t2 Fakshs Fo|qiths Ao 53}
k. Z22)3 o 93] fPASERH IS nj=IE0] HY7|RE FUSTHE AV B
Zo] 24AQ FFE v|AA] oh=rhal Btk HEE Import Commerce®t Tste] 24 o
Fojof st A& Huo] Pt offe} 1o Yk HE thA g Slste | FFabEel o
PAREY] AHIAE vl Y2 Eo Ao] oh7] fie] 158 $U9 K mporters)etl £5

+ glon 50| n)=e 29 £ (Import Commerce)o] 4&16@@31 & 7 o 3}7"5}?1
o}, At o= oAYAHES] 97} Import Commerce7} o eh= BA4S U™ jﬁ, Heo - 8¢
7} Foreign Commerce=A] FTAIAS] &9 2-& Agt of| @)F4 ol E5
dl, U.S. Commerced]] A H011 Fgsin FE3] 5T 4= 9904
aEe 71z

@ 9J=r] MulA 7HAE3} Al - Kruman v, Christie’ s Int’ 1 PLC.?

A2 I E3F Turicentro ARloA A3dEAM o] AAT £44 E2 285
92 oA ATEE AuAY 714 S gdtet 1] 9 Import Commerceoﬂ Gkl
A7} okt BASHTE 53] o] AtlolA BAUA Holob T HE A 2 A P e 9
=9 AulojA FUE S S0] vIHoR T UL S, B3 7pAES A7} v)

17) 227 F.3d 62 (3d Cir, 2000).
18) 303 F.3d 293 (3d Cir, 2002),
19) 284 F.3d 384 (2d Cir. 2002).
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FoA] o] 2o ALk YAk, ARAoIN 2] AHE APSHRAT TASIT 0|2 A 9
Z2}9] S40) B F901) Import Commerces] BT F2P7} ofjehn et Holrk

@ <=9 EE 714 93 Al : Animal Science Products, Inc. v. China Nat' 1 Metals &
Minerals Import & Export Corps.”

FooA BAEE oh1d|Alo] E(Magnesite)ol] 78I BF 7HARE Ol Ft o] AN, ¥
Y2 HIE Ao Befelo 7t S & EAE A3ATL Y=ol A FYste] n|=oE oS
A, B50] Ay 4SS vHLE E9L2 Aol ofy] g B1EY 97} Import
Commerced]| HAFTTL & 4= vt TAstgTh Y2 Bufjar Y YAIA] o F= FLafat
7h 1 E7e nmoE 2o L1k oo net AAHoAE ¢ Hrka BEs g, o] AL &3,
of AFofjA] ufRte) Bt g HofArt BABIAY AT = gl YR At WY
of westgl7] f2olct,

® S=ollA 9] 3H2-24 AulA 7FEE3 A In re Air Cargo Shipping Service Antitrust
Litigation,?

=3t 950 FEIEIE AL 7HAER B AR o] AFo)A, Y WA B P9
7t FAUA] FEIL 2 7L vl o2 4lo] AAHYEA 4HE BASIN $A HY
= U FE YL HARRY vjso YIBES Soshe A AA Al TS B
& AR YA BT, FBE 257 RYT 1 &% A2 st mjmom 29
=4 Aolo] 2 4 Ue dfAol EAYT BASY. o], He P& Import
Commerce] TS 7] ol WAL 37 ARzl st A oo Abd BES 70
2.

® 2=l A9 H& 7493t AH : In re TFT-LCD(Flat Panel) Antitrust Litigation.?

2E2eHMotorola)7t 2179] LD M (Pane) AZIANSE A2 AIF 240)4 B E
Voh 5579 i) dasl(liston) BAHe, TI7} ofolN mEEet) ol ABALEe]

20) No. Civ. 05-4376 (GEB), 2010 WL 1324918 (D.N.J. Apr. 1, 2010).
21) No, MD 06-1775, 2008 WL 5958061 (Sept. 26, 2008, ED.N.Y).
22) No. M07-1827 81, Order Granting Defendants’ Joint Motion to Dismiss (N.D. Cal. June 28, 2010).
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A LCD HdZ wufdt A2 Import Commercedl] 3|F3HA] Q=tha T3¢ o] AL v|&
2EZg} FFoe 10D 4 REZT] AAE Fg2 nj2 o2 §sld s B3t
UL B2 HYL nlgos B24& % AL gagle) opzt REREeL AAE)7] o)
o] 719 %@63—?47} Import CommerceS ok GFechal A9 3 £5T H2
REER7} 9152 A4S LCD #do] pl=o8 448 A& FA I en E3t wskgl
Acke $4E Y lo} Nige Oﬂ s g ARg Aoy, dad Mibe il ofgte i S A=
SAkEo] AHilE| B EAEC] FIHoE nRo R $49 Aolghe AAU o et o3t
o, ol 937} F‘TAlAa Ao R ujs HUSZ e ATHS ET B2 AMES T
A to g Bejsols A0 9 Aol ARsglt:, 3 dad WA 34 A9E 3
S5 (Air Cargo) AHAT 33 HH 2 UE(Flat Panel) AbA-S 8318 wlatgo| 214 LCD J}W
& U= og fYg Ao] ohy] wj o) FF3HE A= ‘%ial o] A= LCD Hd &2
LCD W& Zokgh AA| &3} vl 0 29 ©:¢)(Import Commerce) Atolo]l & 4 §le AH *Ol
EA3IA o=ttt ek 248 712459l

2. =21te| EAH(Trade or Commerce with Foreign Nations) Al 24

A AFRol, T3] 7L Import Commerce®t AH/EH Muie] AL-g won
FTAIAY] 9|2 A3k =] obA Hct Lefut 3] ool o) 917} Import
Commerce®t QA=A Y= Ao, & ThE BAIGE A FTAIAY Y94 Agh die
g3 YerE 7455}01"? g}, 22 thgo) ofd =] B4 Fol AYS v A Y97t

ol BA A Aol Agsin, S88| A5 4= Y ATE A=) she M3t TS A
W7} AkAS Yaro] «l ZAE Al33l=7HSuch Effect Gives Rise to A Claim) k= #]9]
o folc},

() A3Fo)a e E3 383] 45 5 999 AIH(Direct, Substantial and
Reasonably Foreseeable Effect)

oo By AE WIAESS FTAIAS &3] Direct, Substantial and Reasonably
Foreseeable Effect’ Test® 7]A3Ic} 19k o] 232 FTAIAL] A0 2 ojAR| = HEolc)
£3], A Ao|n st £ £H3] =8 £ UUE (Direct, Substantial and
Reasonably Foreseeable)olzts Al 74Al 2AE FollA 1 5¢te] BHEL £2 AHA
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(Direct)oldt 247} £E uist=Aof tfsto] FFE o Kot 1 olf= BB
(Substantial)¥} F53] 4% 7Fs3F (Reasonably Foreseeable)?| JulE-2 11 599 AAE
A =] Bol| B2 397l WE2E A= 7|gES AR o Bl 99 AREY b
o7l fzolghE AR i, ofjol A of Al 742 2AEY YuE AR AT
HTE g}

@ ZI™X9! 2KDirect Effect)

24291 23K Direct Effect)?] i 7H A= QA thg AFACRE = A ZHollA 27t o
B3 A9 atAH A9 United States v. LSL Biotechnologies®E & 4= 2th. o] AbAofA] ]
A Direct olzte @olY u|E 7|19 o] 2129l AF{*follows as an immediate
consequence of the defendant’ s activity’)Z A2ttt T2 I A& vigo g HY
LSL Biotechnologies AR W0 §lojA, B3te] Aupr} nlst U ot Aglof 215413 4
G2 7A7) Aol 70 Y& vlAje o2 dE(Intervening Events)©] HA51%7] wEe] =
9] Y7F FTAIAY AYA adtehe 812 AS UEA7IA oo meb Y o] AHY|
e B3-S ZA) ekl wsia

0|2} H|%k W= United Phosphorous, Ltd. v. Angus Chemical Co.®& & 4= 14, ©]
AR o= Aol A BE7H4 ) ste] oj2of7l wete] Ay} vl AE A% 7HE | 9F
< U R=7F Aol | Algloltt, United Phosphorous AFAA Y 91%9] 9 7)7] 2E
AgolA A3zt A= 97 wji2ol ul=te) slFARHDownstream Market)ollAl A== &4
& 710l 222 G Direct Effect)o] JSict F43t9ict 28ju 9 )= SAIE A%
o Gl WA= ofg] A Af} o] 7ol AHo} 317] wjito] FTAIAY 2A4 ozt
TAL47L HEE 4 Yok MRS A7)SHA L, ATaYEAN YL oj#gt 51 F48 o}
=5

9 F Aoz EFsta o} 7HA] 21 H Y 3HDirect Effect)e] 2ulof thiste] vl A
Y=9 Aol YA )= oy, e Eo] Y A elEo] LSL Biotechnologies A
oA Aol wao] el 244 A3 Tmmediate Consequence of the Defendant s
Activity )58 1ET W& thA 9] 913t (Causal Link)"S 8731 A7HA] thoFslA| 243}

23) 379 F.3d 672 (9th Cir. 2004).

24) ©17242 913 o 0] The Foreign Sovereign Immunities Act (FSIA)Y] 8141 e}%7} A3do] € The AzdelA Direct & Wol2 4olg
W AS 2|2 2ofE Ao,

25) 131 F. Supp. 2d 1003 (N.D. I 2001), aff' d, 322 F.3d 942 (7th Cir. 2009).

26)1d. at 1014,
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7) golct® 1t w2 957} A4 w2 WAY JAHEAE &8s Direct 2 ©olE
FTAIA A3t giths AT @A) vl=tolA] Sejuel 7| 9ES AdE 3 AY 2o v=d
9 AT A4o] LSL Biotechnologies AFA-E TASH AodatAy g AT Folete A
of A, AP £ ghe T84 E AHHQ oA Direct Causation)d 83T
B Aol oL Azt

Q@ Aét FiSubstantial Effect)

Sun Microsystems Inc. v. Hynix Semiconductor Inc. AteollA] o= WYL U.S.
Commerce]] 2|3 &3}7} oj=hlf Foof ZE5t R ApA[loof BEA4A P92 Qlate] 43t
A7F YT & 4= ok dEseict® o] o] $A ) Q13 United Phosphorus At
oAl Aol Hd AR oAzt vistol] BhLt dhofl G, HA At ArhA Hprt B
T ulu|R7] WEo@5,0008 2, 22 A A Holj7kA <) 0,16%, BejEo2 SHksh 0,14%)
HY FTAIA st e 8371 QIQokal & 5= ook 248 Wilth vl H5F u=d
=9 A AR A3 A-AQ Antitrust Enforcement Guidelines for International
Operations (1995)2] Section 3 114 w1 A7} ARl off chafal= Alenict mhz 2%
Elojof STt At 9Jrt. ofs YR WHEH=0] Filo] Adjd dfeRri= A de =
T gEOIV Aujag] njsh Rl Hste] Hito s GRg wke Ko dnpt H=A]d
Uche AE Hojgr

S25| 0= 7F58 22HReasonably Foreseeable Effect)

28] o& 753 A e T4 R2e) B BASS WA Uk T80 FTAIAS 434

27) v} 744 8] kA Causation)o] tted 7hetslA Aeixdl, W3 QlakdA7h ¢l No Causation’ 22 Al4fs}o], of F4 glo]
AoE Aolehs A4 ATAE Wk= But for Causation’, 1811 H9)7E AT Porle] S8 duWAZ

ookl & 4= U= Proximate Causation | U AHe2 #oyl Autg QY@ e doAchs Direct Causation’ & | HAR peol &

A G ol LA E tfEA olghdt o2 A5 Den Norske Stats Olijeselskap A.S, v, HeereMac
VOF A4S 5 4 Stk 241, F.3d 420 Gth Cir, 2000, o APojA] A5 ad e A zutoly o] S35k Auls 7HAEo| &
FHOR vla AH|E0] o B 7o) RS FYUSIEE 31917] gl FTAIAY) A WAl T aad A ok wEAgtE |
o BAL 3Gk 1d. at 426, 2 BZol 9ju] Q= 0| QlEAlo] tafs w2ho] 1A AR, of 2ol Den Norske AHI0] 9%
WA LSL Technologies®he TF2A) FTAIAZL ‘AR 83 2 284S ofsfsiarks A& Roj7] istel A 434t But
see Boyd v. AWB Ltd, 544 F. Supp. 2d 236, 244 (SD.N.Y. 2008) (“but for causation is not the type of direct causation
contemplated by the FTAIA"),
29) 534 F.Supp.2d 1101, 1110 (N.D. Cal 2007) (citing United Phosphorus Ltd, v, Angus Chem. Co., 131 F. Supp.2d 1003, 1011-12
(N.D, 11, 2001,
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o|a Agst 12y 83| & 7153 &1} §)AE7HDirect, Substantial and Reasonably
Foreseeable Test)7} Alcoa?] 9= % #37} B|AE(Intended Effect Test)S tiAISIIT L e
oA BH, Alcoad] HRBNARI 9= 2l F7H4 A3 (Subjective Test)o] FE3] ol
7V olgke AT AlH(Objective Test) &2 HHAUSS & 4 9lrt. wabA oA Alcoa Test
Stollale, @A} vl AR FEE 71A7|2 Q=i AA gl ARE wofobt u]
= HYo| A TEAE 7= o Hlslo], FTAIA slollAE u]st AR ujile a3l7t gz oz
A% 7hsstgithe ddo] EH nj= WYo] AR THAE YA = J=E B9t WIAE
< 7|1 B ol H3kE & A2, B ] A4 BFo] oW ATHE A &
R HEY 7|3 Ads] Y3ez By Qo ®

Q) TAL ago A9 93 F49] ZAE AT shopat dchSuch Effect Gives Rise
to A Claim)®

RIAL &80l A= Foreign Commerceo|A 2HAY3H ¥4 A2 99171 U,S, Commerceol 234
ol AgslA Tt 283 d&8 4 " AFH(Direct, Substantial and Reasonably
Foreseeable Effect)& H|ATH= AMMETE op2} 1 &3y} P1o] Yo ZAG 449 4
£ AFstgeE S0k gt MEE|E HE “give rise to a claim” 02} H7] %o} 1o
A, JEEA] f10) 240 TA7} offgt ol Claimolgte WA S et gse AL
2 4 9t} AAZ F. Hoffmann—La Roche Ltd. v. Empagran S.A. (Empagran) Al A
Wh IR FE stgte, vle YUY BeA S A9 Yt sk gzt
17k Fske 2 g-oln e, Eek S88] &3 4 Y A2 skl WA
STstolof Sttty st &, A o) et E3k FH3| &T 4 Uld &)
WA AL 2718 ST gutA o2 uj2 HiEA g B3 s EojeER] AR E A
Afshe GAolH, F WAZ TALG fno] 249 2AE Agsteiol Hrhgive rise to a
claim)= 7 WA 2L 445 A7 B 917t F3ke gt v iEAHS ot
HAYo| 7V53AE AAske Aoleka izl

o] +8Z 343t tx A3 AlE9) Empagran vl S AR} 9= A3 5 3 RERoA
A S v R vl 7 Aol #3t Atglolt), 9=l ¥3(Foreign Plaintiffs)7} 215 Al

e o

¢ mlo

3

30) Max Huffman, 44 Hous, L. Rev. at 316; see also id. n, 175 (H.R. Rep. No. 97-686, at 9 {1982), as reprinted in 1982 U.S.C.C.AN,
2487, 2494 (“An intent test might encourage ignorance of the consequences of one' s actions, which in this context, would be
an undesirable result.”)).

3D FARSol M v|st AE, B3] WF-E Department of Justice)7t Y7} Hi=d), v WRELE Lu|R1So] 4L HFE 2AR 443 A
7feb7] wizel FAhgo = FTAIAY] & W4 Ze)(Prong)?) give rise to a claim 23 EA7}F =17 gt}

32) 542 U.S. 155 (2004).
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A AL vl W A gtk BAsg, 183 ARdE DC A de s 86kl
ot 93E DC QP HUoA BnSe) A AA MR T /1AL FA817] fete] w5 Al
Aol HAYAIZL a3t glol o=t AlolAl9] me) w3t BE7FEEHE A
ot AL ed) QubAA but for Causationihe $EA1Z B FTAIAS] & WA 74
give rise to a claim®] 873H= Proximate CauseS THEAZ 4+ itk TAsHGIE™ Al A
FEASO] vt 71 EE o2 3t u ghEdy Huadol AR $U A9dH F4H
Y= 200840l DC dAuratAHU Empagran 244 w2E 348 Wtk In re Dynamic
Random Access Memory (DRAM) Antitrust Litigationof| 4] A9¢1HatAH U2 FTAIAY] give
rise to a claim 7E& YR dolF ujat Yol 714 viAAA auteh Yurh F4shs A=ollA
o] g Atolol| 21 Al QA (Direct or Proximate Causal Relationship)7t 128 553}
ofof ghr}ar WAL of AlollA] Yl ul=h) who 2 Qlsted QI DRAM 7140l ¢
X9 £ 7H4E FA31] Yool astirks Yuol 42 et but for cause T
2Y & Proximate Causedll= "2 2] F3ic}al Asioict ™

Empagran Al $-2juet 71450 w1ie] ¢to) ohd 9] ol A wjo] Akgtof Hrt
et A=, ool AR o] fate) -] 7]lEe] nl=t WA dieA AU
TR W3 BARS whod Shhy, FTAIAZL Aol 2188 &= 9loke Ao}, E& vl= ejlA]
AYSt ]3]0 sl Domestic Commerce®] ZA4j0]7] ufE-ofl FTAIAY Algt §lo] 258 A)

718 itk

Iv. A ARl X §S S HISE=0| 8

a!

ZAl

United States v. Nippon Paper Indus. Co.* AtZlof|A] Al1¢HatA S AP S FTAIA
L} o] o] A 27 BAAA & ol A o] B UE A et ot WA
ThE o) glrka shdsgint, B3k vk YRR vhEe] et M xAR| QoA A et
B BAlE uj= YRR 33402 )= Yo 7|45 T 4 ol =y 24, & vl
Heo] 35 ARl disted TEHo) Ql=A] ofief gigk EAl0]7] o] gollA T AR
o] Ao} ohE Ao glrt. th, o] Aol A 98] 71 0] FTAIAS HFZ2AlA oRA &

33) Empagran S.A. v. F. Hoffmann—La Roche Ltd,, 417 F.3d 1267, 1269 (D.C. Cir. 2006), cert. denied, 546 U.S. 1092 (2006},
34) 546 F,3d 981, 987-88 (9th Cir, 2008).

35) Id, at 98990,

36) 109 F.34 1 {Ist Cir. 1997).
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oj=ol A gt 5o v 94t M3 ZAHCriminal Investigation): U] 55 AlS} ¥k
=t (Department of Justice Antitrust Division)?] 43ojc}, A A7 AFFRo] WFE=
Foreign Commerce ¥ W& 2AE k=t QlojA Y A #EA(Subject Matter
Jurisdiction)®] &AJo] tjste] Antitrust Enforcement Guidelines for International
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HER ST gAY & vl oA SE yo| opEE AF AdoMe tE F7t
U & ke o}, ot 7l2d 4452 AUEAYY § 4% i gE fP4 R
27) g ¥ARSY] A9 e T2 Fathd A= dEE fEANCE W
Ho}, wabA AR Yol nl=t YRR Flo|maelat 11 doff ZFE AES FAE,
YRR =49 S vjg] &S Tof FA I 4 U=E A Aof WIEA] Fug B
7} it

o] Y= FTAIAE HFF BE-=79] @#(Cooperation), 3 84HPlea Negotiation), L
2|3 AT Volume of Affected Commerce) AME 53 A 71 FolA A ¢
Uz} 7|9E0] fE3 YAE BT 4 9EE ohe U] =2 AMEE £ gl vls iR
7F WEE Hatehe WAL )=o) 9Fg)7]1%9HUnited States Sentencing Guidelines)oll @} 7}
2 G JEs W e FAg 20%S 71202 Al F AAAAE st 7HeHA &
=0,% FTAIAY ©E Ak ko] o] "ol 1A4E 49 +HoR ot o F93a
£ 371 ke Aol

dut A vl WEEZF =9 3 7| Qe FHEAS Zdsie HEs Rt o= 2E A
7} 9ZofA] 0] 2012 7$(Wholly Foreign Sales)= 3l TSl E3HAI71A] GEofct. AAIE
s 8 BE 7MUY Aol e, M5 iEASL ol gA O A =k 4
&3 A @ "=l A3 SAE HojtiE T3 A © vlSe] ZAE £ A o= A
SAkEol 1 BEe % ASE Tl dd FoukE Aoka Wad Fassleh A AL
A BAof w2t G2RA T @2 @2 7-2oll= FTAIAY 79k 2 A7|E & Qs AL
E HQY, E8] @Y H¢= ¢ dE Inre ’IFI‘—LCD(Flat Panel) Antitrust Litigationofl A

o] 7|74AR] REZete) 243 2 7S W uiEAso] B A0 Hol=d|, 94
Aok gl 1 88 9 71de 4‘—%°P AR BF Aol AgAPE - st

37) ) vi=t PR NEED A0l AE-E B 4 9tk hitp:/www justice.gov/atr/public/guidelines/internat. htm.
38) U.5.8.G. §§ 2RL1A)ND; 8C2.4(a)~®). .
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o} SAES oA Bt o2, BERete] B9 I Aot wiste] uj= Wo] WA
i

o] gtk WAL AR vj= YL wuofA) 72 49-o] Ae] disto] f&E e
st HE-L Bulgt Aolth B2 In re TFT-LCD Antitrust Litigation2 TAkA$0] 9-0[1,
@-‘?-TJ A 2ARRE w17 A3la Qold At @ik AolAH ofleol He tﬂ%‘f’]
ol2fgt =g v AR EHENE Aot 98] 7|50l olgh vt A4S deT,
FTAIAO“ 71 kot ‘?3%-1
A

grol2 A 02 FLslHA] n]T WHE vhEAHTIlo] FAlo|A B
7] olE & AA S Hasloh: LHo] Qsirial 3 Zlojr,

A AAZE 228} Eloj7hs 2141710 $luet g Sl viste] v e atefskAl ¢l 7|
PEE Frhe A2 A2 ofgde dol H3leh wime] w1 A4 At HEd
FTAIA®| thate] ZHI2 ofa)E 2He 22 AlA 2o AP mI5 Aol o] det opet ot
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