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10} 7.1 Impact of Merger on Coordinated Interaction
The Agencies examine whether a merger is likely to change the manner in which market participants interact,
inducing substantially more coordinated interaction. The Agencies seek to identify how a merger might significantly
weaken competitive incentives through an increase in the strength, extent, or likelihood of coordinated conduct. There
are, however, numerous forms of coordination, and the risk that a merger will induce adverse coordinated effects may
not be susceptible to quantification or detailed proof. Therefore, the Agencies evaluate the risk of coordinated effects
using measures of market concentration (see Section 5) in conjunction with an assessment of whether a market is
vulnerable to coordinated conduct. See Section 7.2. The analysis in Section 7.2 applies to moderately and highly
concentrated markets, as unconcentrated markets are unlikely to be vulnerable to coordinated conduct. Pursuant to the
Clayton Act s incipiency standard, the Agencies may challenge mergers that in their judgment pose a real danger of
harm through coordinated effects, even without specific evidence showing precisely how the coordination likely would
take place. The Agencies are likely to challenge a merger if the following three conditions are all met: (1) the merger
would significantly increase concentration and lead to a moderately or highly concentrated market; (%) that market
shows signs of vulnerability to coordinated conduct (see Section 7.2); and (3) the Agencies have a credible basis on
which to conclude that the merger may enhance that vulnerability. An acquisition eliminating a maverick firm (see
Section 2.1.5) in a market vulnerable to coordinated conduct is likely to cause adverse coordinated effects.
11) 7.2 Evidence a Market is Vulnerable to Coordinated Conduct
The Agencies presume that market conditions are conducive to coordinated interaction if firms representing a
substantial share in the relevant market appear to have previously engaged in express collusion affecting the relevant
market, unless competitive conditions in the market have since changed significantly. Previous express collusion in
another geographic market will have the same weight if the salient characteristics of that other market at the time of
the collusion are comparable to those in the relevant market, Failed previous attempts at collusion in the relevant
market suggest that successful collusion was difficult pre—merger but not so difficult as to deter attempts, and a
merger may tend to make success more likely, Previous collusion or attempted collusion in another product market
may also be given substantial weight if the salient characteristics of that other market at the time of the collusion are
closely comparable to those in the relevant market, A market typically is more vulnerable to coordinated conduct if
each competitively important firm’s significant competitive initiatives can be promptly and confidently observed by
that firm’ s rivals, This is more likely to be the case if the terms offered to customers are relatively transparent, Price
transparency can be greater for relatively homogeneous products. Even if terms of dealing are not transparent,
transparency regarding the identities of the firms serving particular customers can give rise to coordination, e.g.,
through customer or territorial allocation. Regular monitoring by suppliers of one another s prices or customers can
indicate that the terms offered to customers are relatively transparent, A market typically is more vulnerable to
coordinated conduct if a firm’s prospective competitive reward from attracting customers away from its rivals will be
significantly diminished by likely responses of those rivals. This is more likely to be the case, the stronger and faster
are the responses the firm anticipates from its rivals, The firm is more likely to anticipate strong responses if there are
few significant competitors, if products in the relevant market are relatively homogeneous, if customers find it
relatively easy to switch between suppliers, or if suppliers use meeting—competition clauses.A firm is more likely to be
deterred from making competitive initiatives by whatever responses occur if sales are small and frequent rather than
via occasional large and long—term contracts or if relatively few customers will switch to it before rivals are able to
respond. A firm is less likely to be deterred by whatever responses occur if the firm has little stake in the status quo.
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For example, a firm with a small market share that can quickly and dramatically expand, constrained neither by limits
on production nor by customer reluctance to switch providers or to entrust business to a historically small provider, is
unlikely to be deterred. Firms are also less likely to be deterred by whatever responses occur if competition in the
relevant market is marked by leapfrogging technological innovation, so that responses by competitors leave the gains
from successful innovation largely intact. A market is more apt to be vulnerable to coordinated conduct if the firm
initiating a price increase will lose relatively few customers after rivals respond to the increase. Similarly, a market is
more apt to be vulnerable to coordinated conduct if a firm that first offers a lower price or improved product to
customers will retain relatively few customers thus attracted away from its rivals after those rivals respond.The
Agencies regard coordinated interaction as more likely, the more the participants stand to gain from successful
coordination, Coordination generally is more profitable, the lower is the market elasticity of demand.Coordinated
conduct can harm customers even if not all firms in the relevant market engage in the coordination, but significant
harm normally is likely only if a substantial part of the market is subject to such conduct. The prospect of harm
depends on the collective market power, in the relevant market, of firms whose incentives to compete are substantially
weakened by coordinated conduct. This collective market power is greater, the lower is the market elasticity of
demand. This collective market power is diminished by the presence of other market participants with small market
shares and little stake in the outcome resulting from the coordinated conduct, if these firms can rapidly expand their
sales in the relevant market. Buyer characteristics and the nature of the procurement process can affect coordination,
For example, sellers may have the incentive to bid aggressively for a large contract even if they expect strong
responses by rivals, This is especially the case for sellers with small market shares, if they can realistically win such
large contracts. In some cases, a large buyer may be able to strategically undermine coordinated conduct, at least as it
pertains to that buyer s needs, by choosing to put up for bid a few large contracts rather than many smaller ones, and
by making its procurement decisions opaque to suppliers.

2011, 11_'75 



stol 573 Emw LA Bolel AR A4S F00] WA 2 S5 ok BE
ZtekE, B 71902 AGIA Ak Aelo] o] ARE: AALAL BHE 9ol
A$¥ Bart gtk

uebd ZAETo) /| GATS A 2O 1] 913 Bl 202 AN 949 A
71 2718 BT FHstolof S, o] FolM AFAFEE AhH O ABHo|T §olst
A B Sl WL A B2 O ok S0l olsf ghomz Al

AAF 7122 AN Bart ek, A TR, A Ao e 2% %}M‘E}— TS A
ARk A0l AR el offiel 598 S Roh AfolE 48 B34

F9% 4 =S @ Bast gk

@ 710|=21010] MAJSH FEH
01315} e s, 201099 BAG T o=l AlAfo] 2ol Heksirhs s
FA5E71 3t o7 717] 71E& AATBEL ot

&”ﬂ, Ztol =Rl AlFpo] FReof Fokslths FAZ, G 7|gEATe] doju= AR
oA FFe AREES AL = ARIAL Zholl T Aol A of el PAA QI E3EY]
(Previously Engaged Express Collusion)7} Q13, 25 0|52 AAALE|7} 24 ¥}
SHA] AT Aot A= Bl Aol = 9ol FoFsitta 4 (Presumption)Rtct,
S o] o]l HAIA E 7t o A2 Aol AR Al Yofsttha selekE, g
A FA O] ARt T AR AR Aol fARithE Fag 18 a4t Hoh E3 Eie]
A=RE IS B AR o2 Mgt Aeety stejetz, dAje) 71 dEse Sl 2 ks
4ol 571 & Q7] Wil Fas1A e E|ofo} it (=AY )2

2hd ojwfet ALJRLY] Fadt AR Aol st FARAIYAL A, 181 295
(Promptly And Confidently) 228 4= QIchd, T A FA] 2Pl FHepsicta &
27} W, ol= 7HE Foll it QA EA o] B } | AL AL oJste BEtEThE RS
ojushe Aoz, AP ZA7E afL- 5-A Q1 A4 o2k Zo] AR Yol Aol EAF F9irt
AR OIA A 22E 4= 93, 0|9} o] EAo] & A E Ex AT BAF
o2 Wlg 7540 & AlRgoltt,

R SR ARIATE ARARARN] 1AL Bojokr dg = e A AAH By
(Prospective Competitive Reward)o] ZAAIYRI7} T2 AFQIALY] 0]9} 72 3§9Q]of) ojE A
Hhg3te7tol wet @ASHA ZHashs AR A4, olgh AlolM 2 FARELS ERPHE

12) ZE 7)9] 7loleglel 7.2, A=,

K




0|t o2 MRl 7|4 s Alint xS0

& felo] Aol 201099 B Ag7Io|=eele Bl gt @

223 A7) A k) 7128k 72 7F 2(Occasional Large And Long—term Contracts) 7|2}
7} obd a1 ¥l (Small And Frequent)3t Alo]l 2late] Y& w7} 714 Q1ado| biste]
ZARAAA7E R %‘3} | Aofl= 2HREE9) oFo] A9 gl= A9ehd, Yt o s Hrahgo]
Fiefgt Alolgtar £ 4= gl

T2t APl A ]Xo Afreol W Al st ek 4A Fa RS EolA A 7t
7 stof] g 4= Sl ALt 7] Wo] G5 o] FoAAM AR F-&olU 7|1E A]
ot o] AujA] ARdLe] B9i7E Algel] A 4= 9l Faro] AdHQl A$e, BZA o)
FloRE Aloleta 2] ofgirh= Fo] 2010490l AR E 7ol =afele] il

® R213t 2exHPowerful Buyer)o] ZXio} BXET} 30| 2
7lol=glel AIgAL 523t ARy} ZAEH Ao Axad} .
qupsle, feldt arts N Yrans 4uF 4 1% 71983 olFolzl Al

)
N
1;;
s
+
50
o
M
r
-

2229 BARE o}§3lo] /1AL AAlo] Uk WAEOR AT 4 917 thFolh e}
Tol= el oleidt freiet saxje) EARtos §ﬂ4 bR 4 ek BAs
o B 43t

et} B ARAGEL 98d)t e ate] ZAek= ApAnke 2 FxFale) B
oA o FEkE Ao 20104l A shol=tele] egolct. )7 of2fat 4
ohn 2o}

2. OI2e| 71¥ &8s} Atziel 4

=

BARIL e vl 82 FAfstelof 27 Akto] 75310, ol SR (IS A oL
72U S AL A9 ehe AEol BAlo} AL & Aolr, Jejme A
f8o] 2 ShbL 1] FRUS SeA 7102 Fol A4k TH2o] e 4 g 4
o] A%o] ofujetn & Aolet, el HEe 714 Ale] oloix|am I, Agelel 7]
%9l Age] o] FAA HSSH= o2 S8, FREAUIIT} & F9oks Fuu,

13) A market, typically is more vulnerable to coordinated conduct if a firm’ s prospective competitive reward from attracting
customers away from its rivals will be significantly diminished by likely responses of those rivals. This is more likely to
be the case, the stronger and faster are the responses the firm anticipates from its rivals, The firm is more likely to
anticipate strong responses if there are few significant competitors, if products in the relevant market are relatively
homogeneous, if customers find it relatively easy to switch between suppliers, or if suppliers use meeting—competition
clauses.

14) The Agencies consider the possibility that powerful buyers may constrain the ability of the merging parties to raise
prices. This can occur, for example, if powerful buyers have the ability and incentive to vertically integrate upstream
or sponsor entry, or if the conduct or presence of large buyers undermines coordinated effects. However, the Agencies
do not presume that the presence of powerful buyers alone forestalls adverse competitive effects flowing from the
merger,
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