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(1) Stromberg v, California, 283 U.S. 359 (1931)
Al T Af B DA By 93
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o
B 40350 i 1931139 B0 FAF A S-S
AEE e, g 23] W2 vt 2ok

Y AE ANk e wAlshetl, 2217 9S24 %8 4 Horganized governmenyol] ThEE R

(opposicion)®] 7131} Aol FAFo. 2 A, i TARFO|H FFe) AT} FalSlnvicasion or

-Ea Ay dutrEioly oyt Aol WhRE Zlolut Hiuiu AU o TRE o] Zidolut

20) Stromberg v. California, 283 U.S. 359 (1931).

21) “Any person who displays a red flag, banner or badge or any flag, badge, banner, or device of any color or form
whatever in any public place or in any meeting place or public assembly, or from or on any house, building or
window as a sign, symbol or emblem of opposition to organized government or as an invitation or stimulus to anarchistic

action or as an aid to propaganda that is of a seditious character is guilty of a felony.” 283 U.S. 359, 361 (1931).
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o) FAS A&A: ey WA 9] =2 27Y A e AAEHA ekt

(2) Herndon v, Lowry, 301 U.S, 242 (1937)
e 2Aolre) By 23] tEAE JRBAS URT i Xake F4Re) P

5 HEF
= R =7
= A|=E HkghAF(attempt to incite insurrection) O 2 V81l A S= Z3o]|iT)2y) AR
2710 5 ol BAEL AU I L 20 B e

e 09 eIl A A Helol] Fielolekn s

2 Stromberg WA WETE FA|Z 02 HAANE AT, Ao} FHLE od E
ot} E3lo] W9 SR TS $He]F 7= Y=7 )5 reasonable ascertainable standard of guilt)©]
L, 2 Qs AR AR WSZF Fegolal, O ARE T ASsAY AdsHA wAE
S itk AP 2ACKRS] WRGe Aol WelE ZThe ARt FrelAt 44%

I J= T8 A A 15 "Hdragnet which may enmesh any one who agitates for a change of

governmeno)ol i} THEGle], A2kl Ede] A2 Pajgtkn BACh

w
=

inters v. New York, 333 U.S, 507 (1948)
oS HEY 4R E T% F=Z ARk 3= Fvljv vl ZE A wE€F HE
By 4R Hg3 PRAL Yk AT 2P ofels} 2.

-HF L, AERIA, AERLC] e Med 1Y, F3-28-H3F W 9(criminal news, police reports,
or accounts of criminal deeds, or pictures, or stories of deeds of bloodshed, lust or crime)ol] #3} o]o}r] QJF&E
TAE AHER, AF, B2, ZA, A&, 2 9] 7] 28EC] of7] TFEHEH, RS I, =
Hul, thed, AT, AAsHAY, 283 BAoR Afdtal e A9 WA fgEth

YL 9 2ZA seHe Fd=d 5AHEE -‘ﬂ TRl e, A ARk
WA o= B5- 27} *é%‘ﬂ%11 & 7 71 HHT°ﬂ JJr 3 3 HQ) A Hafel sigditiar

22) Herndon v. Lowry, 301 U.S. 242 (1937).

23) “Any attempt, by persuasion or otherwise, to induce others to join in any combined resistance to the lawful authority
of the State shall constitute an attempt to incite insurrection.” 301 U.S. 242, 245 (1937).

24) Winters v. New York, 333 U.S. 507 (1948).

25) “A person...who...Prints, utters, publishes, sells, lends, gives away, distributes or shows, or has in his possession with
intent to sell, lend, give away, distribute or show, or otherwise offers for sale, loan, gift or distribution, any book,
pamphlet, magazine, newspaper or other printed paper devoted to the publication, and principally made up of criminal
news, police reports, or accounts of criminal deeds, or pictures, or stories of deeds of bloodshed, lust or crime...is
guilty of a misdemeanor.” 333 U.S. 507, 508 (1948).
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o) Aol QLIRS e U2le) HEs1EE AR ANST B, WA B
TS Sl 1ol ] Sofrie, 3 AWl v 38 Bk Sl £
2 & YS3= 7|5 (ascertainable standards of guilt)9] 2]w]ol] T3
of common intelligence)o|2FA o &= S FEE HEs|of U]—lj—t Al o]l:]-,

A A Aot 2 BHE W TEshe AL Aok AP RelA B2
ol th= AHLE 371A71H, o] M-S A H(narrow construction)dte] 1 ejw] o} WSS
Ho} WeelA gozn AdaAE %"a‘ T AL AT ey 9 239 9 785 o]
N e i ERAE BTG 730 B3 oloplER FE ME FAEA FHZHo|1
23 WMHE Adedshs =77t He 2UoE AlRE A, o8] eA1E E0E2 Wt
U Sg4dsta BEwsittal At e Hadth O= Qs Ao TS vE MERAE
Tl e 2HEREC] 2 F the otk TS 9 23] BN ddxdew
Aoyt b o F S5 IYekA ddithe Ak AdWEY AHE ATk

(4) Interstate Circuit v, Dallas, 390 U.S, 676 (1968)
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HENA MY Bl depravity) S 53U 24T A 22 oz 353, HaFy, 52
H|ES HARBRE A
HAAENA A B A<

3AIS }_%J_—S}] T35, A3 Wdsksexual promiscuity)
ojuf EoPPAL B2 ngdH AuAE R, HadE 4 Hgolut AA Wk AEZA ALY,
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appeal to their prurient interest)

919 7122 8 o), JEAANET BT DAoL, ole Fe WRA KT THT A
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26) Interstate Circuit v. Dallas, 390 U.S. 676 (1968).

27) “‘Not suitable for young persons’ means:
(1) Describing or portraying brutality, criminal violence or depravity in such a manner as to be, in the judgment
of the Board, likely to incite or encourage crime or delinquency on the part of young persons; or
(2) Describing or portraying nudity beyond the customary limits of candor in the community, or sexual promiscuity
or extra-marital or abnormal sexual relations in such a manner as to be, in the judgment of the Board, likely to

incite or encourage delinquency or sexual promiscuity on the part of young persons. 390 U.S. 676, 681 (1968).”
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Jadolut obsS BEslr] SfalA ARl BEdo] St AY S8 HAE Setial A3
o Aad ol ARltdolut BAIgle] 8kl si2s daE 7S Aolzkal o]
o] g A BaeA AAH) 1 o) ARkl Aol 1 We Pk AR
B2} 11 ojujel AeHPHE olaf|e 4= A== A|USHA AAH, geElF o), W3Sl 7| narrowly
drawn, reasonable and definite standards)®] $lojo} dltl= Ao|ch

ped)

e

(5) Smith v, Goguen, 415 U.S. 566 (1974)
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such flag is public or private property...shall be punished by a fine of not less than ten nor more than one hundred
dollars or by imprisonment for not more than one year, or both..” 415 U.S. 566, 568-569 (1974)
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(3) United States v, Williams, 553 U.S, 285 (2008)
A HYL AU R 9] o}l s X 2% (The Child Pornography Prevention Act) Z=3to]| T A =

30) Fortwayne Books, Inc. v. Indiana, 489 U.S. 46 (1989).

31) “(1) the average person, applying contemporary community standards, finds that the dominant theme of the matter
or performance, taken as a whole, appeals to the prurient interest in sex; (2) the matter or performance depicts or
describes, in a patently offensive way, sexual conduct; and (3) the matter or performance, taken as a whole, lacks
serious literary, artistic, political, or scientific value.” 489 U.S. 46, 53 (1989).

32) 413 US. 15, 24 (1973).

33) Denver Area Educational Telecommunications Consortium v. FCC, 518 U.S. 727 (1996).

34) “operator reasonably believes describes or depicts sexual or excretory activities or organs in a patently offensive manner.”
518 U.S. 727 (1996).
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37) “knowingly...advertises, promotes, presents, distributes, or solicits through the mails, or in interstate or foreign commerce
by any means, including by computer, any material or purported material in a manner that reflects the belief, or
that is intended to cause another to believe, that the material or purported material is, or contains...

() an obscene visual depiction of a minor engaging in sexually explicit conduct; or
(i) a visual depiction of an actual minor engaging in sexually explicit conduct.” 553 U.S. 285 (2008).
38) National Endowment for the Arts v. Finley, 524 U.S. 569 (1998).
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ABSTRACT

Free Speech and the Void for Vagueness Doctrine: A Comparative Analysis
of Free Speech Cases in the Korea Consitutional Court and
the United States Supreme Court

Hosoon, Chang*

This paper is a comparative analysis of constitutional decisions in which the Korea Consitutional Court
and the United States Supreme Court applied the void for vagueness doctrine into free expression issues.
Common aspects are: both courts applied the void for vagueness doctrine on the grounds that vague
laws bring chilling effect on freedom of expression. Acknowledging inevitable uncertainties in lawmaking
and legal jargons, however, both courts required minimum standards in the void for vagueness doctrine.
In the cases where unclear legal meanings resulted in constitutional challenges, both courts adopted
the “narrowing construction” by the courts or judges based on average/ordinary person’s understanding.
The biggest differences between the two constitutional courts are their approach to the degrees of vagueness
allowed in free expression cases. The U.S. Supreme Court underscored the necessity of narrowly drawn,
reasonable and definite standards. Meanwhile, the Korea Constitutional Court relaxed its standards in
some cases such as the National Security Law cases, even though it admitted the possibility of curtailing
the right to free expression. The Court reasoned that those laws, though vague, brought with bigger
social interests and are necessary tools in dealing with changing world.

Keywords: Freedom of Expression, Void for Vagueness, Korea Constitutional Court, U.S. Supreme Court
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