:?‘_HLTQ%E‘#RW A514 =244 2011.07.30
20119 8¢ pp.213~239 =AY 2011.08.13
Axretad 2011.08.23
H= L e
ATFRSH AFAT A5+
- URDG758& $4HS=ZE -
g o @

479 ezt 42

=]
w8 FA, A7 Fa "

ozt AFFN R BEF] AF

E==E8BF=-
2
>
x
4

FAlo] 1 AFRZT, FTHZFATE, URDG, 5HEZ, AFHT

I.A &

AL HZGERE, demand guarantee)l)2 A A ANA Aol Aek=E
oY (Z2 ALHt = oFEo|d) AP HAst= e stz HF:

T 2011, 12. 10, AW A443] sFrmolirmst
st A2 st Ao|ct
** ggutiela ekl Rojske 7L,
1) o5 &3] "aFEHEF olta: sh, Biolde eluet SA AR ueh gjef 2
Ao REslR dok dAle - AV - A - SjsE, ICC FTEEEY
T2 (g3l o)A - ICC Korea, 2010) =

ofr

AAE Lol Z2 Aoz W

- 213 -
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o
o
ot

(standby letter of credit, &2 standby credit)23} 37 g7 o]&F
ot A= 1 WA Aol Z-HEZ(independent guarantee)) R 5
E B3NS 2t 23 (accessory guarantee, HOAF ©
REHZolgt 27|12 stehe] dir|gn. o] &As E9] =
2 235 Z(independent bank guarantee) 22 FA =1 9t}

I FolA FFEISS detqoz G A 9 7ler BSF(REI)0]
YA AF7E BFol a7t Yol BExZde] AX|sHA AAEH 4=zt
oA dAT Aol FACEFTE )= AFeUthe HEQ9 AFoES Ee
o7 ol &35] FAAQ] AAA koY "7 A K(turn—key contract), & - T

719] FEA NN AlFAF 52 F A contractor) Y FEAHsupplier &>

52,

i}

-

2) o]& “AriEHpo] A8 B2 “Awidio] AgA oL Sh, EilE fEuet F4
HAR et 9Jet Zo] "B olgt R27|2 gy, dhAl - §7]& - A - 5
ST, TESANSAELE FAHA 9 S, (e o4 - ICC Korea = AIE-8-91¢
3], 2008) Az, HEAGA o] IWsloj= 1998 THFAQAENFA] (International
Standby Practices: ISP98)°] 2l

3) ol £5] ‘=Y BF oz Feln gk AYAAL WelH SYRFS PR B
A87Fe] AFele] AdoR Aol 3 Aoz nelth = EUnze] FRE JPuZ)
BEAGRo] gtk LA EYRFL ol Ao At

4) FA

(o]st ZFs] 199519 UN9efolet dh& Astalet. oht 20108 59 @A, 1 AoF
=2 49F $F, "rl, ofze7te] 8=l Edstet. o] @efell wsted AdAlsle, HrA
A, “mEH BF P Adibpo] Algge] et UNFEeE A ATs Al22d ASE(’E
=FARREES], 2004); WA, “EA BF 9l Adibbo] AlgAgel] Byt AT - 1995
A Foke FHoR” FRAYRATL; A1EGE=TFALTEES], 1998.2): A4,
wHuto] A8l wet UN@eF,” Mty A3d Al (b=l

5) B O Sl BFAER AgHer F2 uls(dHu])7E Zeholq A

al
6) AFolA ol &3] BFArREE =2l vk 2y RS HSAE8 ¥
+ AolM AU teste HSZ Rk olst=

7) Roy Goode, Guide to the ICC Uniform Rules tor Demand Guarantees, (ICC, 1992),
pp-8-9; 244 - ST - HAFE F9Roy Goode A), "HAGHR 4 FAHFSAT
2] 7to|E(AET i, 2008), 2¥ FE.

8) ole} Fo] Tof HFFEF] ot Hoo] thigo] H= AkS 71ZAI2Hunderlying
contract)g} gt}
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seller)@] Eo|sjo|L} oA E= Egbxdolddof thoto] A&7t =
24 Ty o9l Bostazr s AoR, A RLTE(ES| 7]
Ae8) 2oFollA E4AQ F8=79 sholth90 ofnf A=
ZH(instructing party) ID2A] HZQlof|A] HZd)S o]Fsly, HEQle
£ AR ot BFS IfctA Hrh12

Zd AHFRHZo| uste] ZAALE A (nternational Chamber of
Commerce: ICC)= 19924 o] ICC ZHl&E A4585 2 A "HAREZATFZ],
(Uniform Rules for Demand Guarantee: URDG)(¢]& 7+35] ‘URDG458’
olgt gteh& AA - Aldste] eoirh1d) FE o|F ZfAste] Ad 20099
129 7HBE A75852 FESIET, /1A URDG(e]E ‘URDG758 ]2}t st
thi 20104 79 19%7H APt 14

Ol

9) LA - SlellE - AFE T, WA, dRAE

s

100 AR 1 F5E A#AHEZ(tender guarantee, 52 bid guarantee), ©|FPRZE
(performance guarantee), AF8FHE S (advance payment guarantee, 22 repayment
guarantee), +HFEFEZ(retention guarantee, &2 7S] FHRIHZ), SEAHSH
Z(maintenance guarantee, warranty guarantee) 5 CF¥oitt. AFd, “SAH HF o]
AA,” TFFFEAL; ATAGE=TFSS583], 2002.2), 239 7‘17‘. Lot R
9] FHof ot AMS|= Roeland F. Bertrams, Bank Guarantees in International
Trade, Third revised edition, (Kluwer Law International, 2004), pp.35-45; €47y,
‘FAM|ZYAA ] BELT W [ WEE A, r‘:'Oﬂ/‘}—‘:'rcq:l"ﬂ A 26 A &=
FAFRES], 2005), 213-218F HE

URDGT758(A2%)2 o]e} o] “HE[ 19| draie A5t BEQlo] diste] [L.] Algh
AL A= 1}”E AX DG AR Aoljith ol HEZ fol2 TFASAHE “HFO|F
ol”ola} & 2= 9}, FoJg Ao 2 URDGTS8ARZR)L AAZAIA] Adnt B4
ﬂ(appham)ﬂ ME& FESHL Qlth. o3t o #sto] AA5E HAlE - S| -
slaid, MY THTRSFAFE 0 Faule” =AM A25E Al (F=E=AAE
3], 2010. 3) 1959 =%

12) &8 Wtz @2 mied(RAZARD o tiaxgEoldel thHlste] AlEA/ 452
U T3AE SRR ste] BFo] HHE AX sMedh, ol AFHZ (payment
guarantee)2t 3},

13) URDG4589] st sldM 2=, Georges Affaki, ICC Uniform Rules on Demand
Guarantees. A User’s Handbook to the URDG, 1CC, 2001; Roy Goode, Guide to
the ICC Uniform Rules for Demand Guarantees, ICC, 1992; BIA-&, FICC HHH
F&YEs WRMEER94 - ICC Korea, 2007; Q¢4 - Sjsfyt- 711 4 549Roy
Goode A), "FAGAA FHEFSETE 7tolE,, EAST T, 2008 A=

14) URDG7582] 47/H2%=, Georges Affaki, “The shape of the new URDG,” DClnsight,
Vol.15, No.3 (2009); Roy Goode, “The main issues in the URDG revision,”

11

~
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7| ZA T Eoldo] WASHH Folats BHERlA BEF9] A
SHA| ==t olEet AFA et o WE AFS B3 MY 5
oltt, olof EioAE URDGT7589] Aldjd z—%s}oq HLRZA 2|F
o] FAIE F= IFASAHALL) o wE B3a AT 24
Bz g Eh 3ol oJstd, BE %%E%ﬂ BIAELE TE
A2 AFH17F dojvhs HlE&2 d=F 3-5%° =010 SHE -S4 A
T4t Sl
o] AgH+ Agu]go] W2 AL 5]y HiAgh d4Y Aol o]
Sto A= Wz 9
S E R = L B
of HZadw FiF
B8] EAWE 1F J

1ru

L AFH7] st 42

1. AFH+9] 7id

DClnsight, Vol.15, No.1 (2009); BA - $H7]& - sls|&, A= &=

15) F4EZF(counter—guarantee)d AFHTU AT EAl= LRI Aol tds] A7
Foll 14t

16) Bertrams, op. cit, p.277. ©olgqt HoA HFEIFII HFJLLY2 AAPAlE
(commercial letter of credit, 22 3}EHAE2N) 7 2] iz Hct o8t zfol=
Aol Flso] thes] WEQIE AQAeAe] SolAel Eele AAle] ojng
o] o|l2Ht AAXNFTIF FHIEHH P AE2PH ol weh G128, Ee A3
AgddE AFHTE S5t L vimitigS 3]4estojof gt

17) Zeh} ARAT Adigo] e Hol ATHEG BENEYo] RasTE
CISpAI SPEE ERYI HiA el Rasi JFRTO HSusy
A AdE AL, BFoERleZ A gl 2p4le] ofskgt Boldo] ql7]
2 REAT el FeA} AAEA ABHTE @ RolnE EAE Foot
g uhae 710}_]“;{} 3 Aolr] wEo|c}, tﬂOO] E3] T FHZ(simple demand
guarantee, 22 first demand guarantee)®] 7-9-of, BEZOFl o2 = 022 HE
A5+ H‘ﬂo]'oﬂ A o= H]'E Zishe U89 o]fs 5] 7RIk He
o), ol AR AFHTY &S 99 Zo] BF= ddez Z-gRltth(Bertrams,
op. cit., p.277).

a
)
2, ol 02 o

r
o o
)

4o o

I o

3~ -r‘
rrd ol 1o

rﬁi por
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URDG7582 A|FHFGZ4GEK, demand, &2 demand for payment)&
A A (FE7R, presentation)@t FEst] Aolot=d|, ol HFTEIJAHFANA 4
ozt HFoJEQlo] AgHF 919 HHo=r AMFE AAche Hert £5)
7] W2l Ao olsiHt:. xQt7e4 URDGTS8= AF34+4Y HEe

B3 A5E& AFote 529 AgE AR"2 AFoJoht18) Zilo]A o]
£ wHo wtet AFE& FAote AN E AAste NEe=k AREsty, &
5] AFE AAL wolle AFHTA 2= 8olE AHE hjr F-0]zke] 7]
FE77F oH, HFE olF AHARE ¥ 7ol "dAste= AFH
T (complying demand)19¢] wloll= BFa-S Z|&otal20 SUX|t g4
Tl woll= Ae& AdsHA "2

Tof Hste], “AA"E wHe] wet BREFF ARE BESQAA dkch=

= W9)e omslE st a%A AR AR'E omjsiilE she
Aoz Aolsle] et ANo] AT &
717] $15t Aot BN WA g A Fol k.2

l‘_
wor
o
bt
i
2
™o

GOl AFHTE BFAY AARE FHA L), HEAL AT
99 heERY 599U Gl 1 AFHFE WAt 23e] A
AFHLAAE AHstelop Gk 1o e $E2A2A, Xk AF

18) URDG758 A2z &4 F-(demand)?] H2] &=

19) URDGT758914 “@dalsh= A54d7"7F 571 fside () Faf B A =24, (i)
URDG7589] 74 9 (i) ZAFZHFREAHL ne ZZEstolof sic. ohut 1 &
A=9fel wat, URDG7589] 748 BzAte] mazae] W ore wWel el 4
53, FAREFTRSEYL 27t PAxI 2 URDGT589) -ﬁLﬂOﬂ ukslA] ok
B9 WollA #-grt.

20) URDG758 A20% Abd}.

21) =LA A ] Bell, HFQlol Fstefof sk Hate]l #stedi= URDGTS8 A|24

Z &z

22) URDG758 A2z A A|(presentation)e] Aol =,
23) Al - P71 - AHE - Slei, dAIA, 1129,
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et 2ste Aol HEQle B
St AFAF7 ofdolA AgS A%
ALY 2dRE 59U el AFHol gk A=A
H RE SHAE 7IAlste] AFDFAE stolof §rh20 o]z
AALE F=SHA] EotAY Tl e AEFTAE S

T7F LA AgH el sidettty FES
(J<MEZL, preclusion)2} g},

G T AR AZFR717Ee] A

A AFHTE o Ao2 AAHEA Ashe

-

[
)

0

ol
i
B

9, oft
w2k
N,

j‘gmb

12 my

TR
4
19,
X

o

2

lo <L M =
o
S A
AT
ol
| >,
Al
o H
5 X
X
o ol
g -
=il
@]
=) ol
el
o fr
aq o]
E
g X
b
(@)
T X
2
& ox
r:ah -+
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kil
Jl;n =
o <L
2
oL &

u

4 14 Sol 7Fs@ Zolch) e E4o retunt
AL AR A 4T 4 g At H8E2, ARAA

BZEAA(date of identification)¥

e O ok oo o2 df fd

Iz S

ofN
ool ool R

o o o\

N
Y
Mo
%
HE
o[N
-0,
Am
o
o,
M o
e
=
N

I 5 AT, ol BEO| fastte] wEHs] Aol o|Roldok gtk B
%9 B4o] erg AFHTY Ago] BFY fAsIo] AFHE 2 of
YB3 1 Febe] BEe] gavigte] wad 5 917] yrelct,

24) URDGT758 A20% Alad.
25) URDG758 A20z Abdt.
26) URDG758 A24% A|dF 2 Aledt.
27) URDG758 A24z Afe}.

28) URDG758 A|l4zx Af3} A&, o]
o]},
29) AL - S| 2 - A - SlalE, AAIA, 148,

rr

A FAoln, ISP98 A|3.03%E Alg7t Ao

30) URDG758 A|14% AlfgF A|2&.
31) URDG758 A|14% Alfgt #|3&.
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URDG758% 4=)zte] ojH 2Y
g3l dFe 72 gom, kg 24T AFH ol tiste] BF<lo]
Ad= oflelete 1 AANte R HFRlo] ofete] 2FA 7t dA|st= A
olojof gtt= Q7S

o,
@
N
il
ol
-
)
R
it
o
-
lo
i)
ol
rr
o
ru

@ AoR HA vl olF 7 AFPTP 5

et FofztzAE 2LAN AFHTE olfr AFAETAE T2 A4

b SHAHE Heste] whm Ao HA|
AFHTE € 7 A, A% AFAETE ZAIshiEEE of HFo] wha
7] et Fd AFHTE AF T 4 AT ERF HFQ10] AF
M ol ZgAFte] skl () stAHE TSk XSt Y (i) sHAHEA]
€ =oldstAU &2 (i) skAkell dHiet HFol=|Qle] AirlE 8¢
o2 AgS StAUetE, 9oz O spate diste] @R|E7E 4

°

o HA donm FF FoArte] thE AFAFFAll FLRt ke ol =
o

Ho
2
2
)
o
olN
1o
o do
i
N
By
o
ot
s
%9
g

. AF3T2 A4, A7l 4 2 39

L AT A
BEY AFHTAAE 07 Folzeln, ofr]e] Lot BFo| Fry
A=) sl Aransheree) 0 TFTE AWAOR oAt 7127

32) URDG758 Al18x =z, o] Al olH, ISP98 A3.07x2E Alstt AC 2 olsfHrt

33) Bl - 1R - A - olela, HAIA, 1579, EFE 0|9t TRiSte] BFAI8A o] o
Stol= James E. Byrne, The Official Commentary on the International Standby
Practice, Institute of International Banking Law & Practice Inc. 1998, pp.113-114;
HARR - 71 - AN - Sloi, TRSASSETATA SAHY 9 i, (HEEel el
4 - ICC Korea =AZ§1Y3], 2008), 114-1159 F=x.

34) Ibid.
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P APl 4olt ol At AFHTE S AL B =
A7k sl AFHTAE WEA Solaprh Wastelor sh, Mol
olAE A7t AZFlolof sHe ASe] o] AEAE Folxpt WA Holof
of gt Egle] AFATE S ASE 1 AFHTA(RolRAEA
EEHE Folah WA Rololok ot o] telgle] Walske AL 5§
97 gFeth3D $19 A
AR AFAT

7] wholc.3)

35) ATHZSO] Fx(transfer of guarantee)ol] WA= URDG758 A33xolA FA4 et
B3O Fre HISIFANHLY Fr(assignment of proceeds)@t FEE0JoF 519, TA=
2oz FHAHE Fxolrt,

36) $Euet 9] URDG758 542 “transferee” & 7Hds| Fololzt a4 a4
ofztet ohtf, ol BISFAHUS] UQl(assignee) Tt ] ot =z Alg
FELFAUCPNAE ololl sigste 2oz A24-Ak(second beneficiary)eh= 801
= AREIIHUCP600 #2832 AlbdD).

37) A Bertrams, op. cit., p.282.
38) Ibid.

39) URDGT758(A34% Aladh)-2 “BHFolA g 4= ofgh F9ofl, BFo] EA
B3-S deget 83919 3 = dd4rt AR 4] oz qih"al 1749
bt o]7]9] ‘RIS west B3Rl 2d T JALI AR o] We b
HZ1o] gAraAAHolgt & 4= g Aoltt. o]t 7AL o]2ul ‘KUY
= o8| At 7P DA FRlo] e =he] Hol I Akl o] Hibe 9
of M2 o7 ol EI ot ZAAH A26F HE.

40) 23y RSG5 AT ISPI8)L Al4.13x04] BSA-E3 JRA10] AAAY] 429
L] Ads SR 77t gl Aoz 8Tt of=dt A2 AR oAt of
d ZeA BFAedHFe] Agd Ao, 1 ol5AFe fdS MRl B
St & Sk Aolth wEbA A £zt obd ZpollA tige] AFEUEEE, 1
T ARG 2] dAsh= AATE Jew AWEYIL o] thste] AAstolof &,
WAl 2 A= AERINA & ¥ A¥stdof ttk(Byrne, op. cir, pp.174-175;
HEA-E - SH71E - ARE - SleliE, AAIA, 1499).
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o A Z=elol o g A AMaFst Ha]atz
Ho] FOl I HBARIE ol AolI sleh, el o, %
oot 27k 1 #olo] ofd A

a7 Agel BEe 1

P
i
_>,i
lo
D)
do
_}L
g
1o
Zi
ofo
=
1o
ol
2
o])
E
rr

A%, oA el HAt
7 %-ﬂww yaz ok 74—%7} Stl, URDGT58L oleigh

l 149 ZIAd, G BEe) 2
g2 BEFY AFL 7T At

o
2,
n)
_OH
£
&
-{D
rt
41 ¢
o,
mlo
ﬁ
5
ro
T o

ol
-
N
)
N
n(*]
ol
S
o
>
zj
o
-4
rr
H
olN
-0,
2

) = 257 Aol =,
Gl HEo] “a7IZE Yol olFolAok shel 49 GEIIEE T A7)
_/T\_

oF F7I@IN7E et A= YA o= “HFo ‘?:_*:63 A FE"(from the
time of issue of the guarantee) A|FHTE & 5 921 46 URDGT758

41) Bertrams, op. cit., p.282.
42) Ibid.

43) ISP98L “Ho] Zr-gof| gt %L "(transfer by operation of law)ol g+ F4S
(A6.112-A6.14%), 2] Abgolut /A, ot 718 &4 3JAke] Q1% -
T AT 71 29F fARE A" Zol, sAl ste] AgigHol °] 1

o, 1 sAYNSR stolg St} 7}01 A0 Yol AFGHTE &
L& SlgotA], T1eek AN AAS FHsh] fIste] HFA8dlA AR AR
(AT ol99] AREA B $A9 AME Bk ARCEFARNE AA
SHEE sk, volrt Zidlelut gl Oi stola 1 AXARE A8 AL

2] AFE ZRIeH7] 913§ ol FIMARE fFSHAU, A4l iR BE Ui
ARAE ATE AS a7sHAY, I A °]°ﬂ7ﬂ F7HES FEAE 5 s 744

g,
44) 53], Bertrams, op. cit., p.282.
45) URDG758 A|14x Alag Aliz.
46) URDG758 A4z Al

r>~l
A, ol —IH

g
130 rr ok Q.
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BEe FPAHe] Boto] TUFIE Aty gonE HFL BFe

FAE Holht we] TYALA) Telut HFNN BIYY 5o ST

Wit AARE AFHTE T 4 AT FASHE A9s 2ol BEY
™

= o

i, Fo2t ESAAE ol8ote] AFHTARE TET FS ke
o Folfe I TEAR] oYt I RS Vleor ZAAH
th49) HZo] dhm(expiry)= Wa(expiry date)S0¥ TrzARA (expiry
event)SDO| FAE Eotohs AWeIEh2 B34 SRR 9 wEA)
7F BT PAE Ao BEE T FolA WA sk Aol osto] T
BHGN 28 97]9 vtme WeF fRUIge] AAH Afole olHg o

=

Fog Aoz, AFHF AT FR7IZE el o]FojHof Sh= ZolA]
HZol=|lo] 7|z2AFY &oldfo]l 1 faz|tt el o]F oo st A
ofyths whebA AR Z|xA MY Eoldge] farIzt el TSt H e,

ol

47) URDG758 A4z Alad.

48) URDG758 A4z Alc. EHSA ol#eh Az tofet d2t o994 - 349 - &
gu], “FAFGAHAA AHLEE SHEZAE AFA] AR FojArete] et A
T IEAESE A25E A4S (=AY, 2010), 76-77TH X

49) A, Bertrams, op. cit., p.283. EFF URDG458%42] 2 Fz|9] =902 Affaki, op.
cir. (2001), p.78.

50) TrEde “AA7t FeEE HAFAR RIS PAE dA7E Qugttl(URDGT58 A2z
TR ol Ao,

51) 9EARALS O Aol A A B O Fo] AA% 7|7 Yol HEZAA HE9
RS Zeshs A ouPTHURDGTS8 A2z ghaArie] o) ihx). Afd o
oFst BZo] 25Y WEAAY AMRE QUM - £ - &9n], AAEE, 80-81H;
Affaki, op. cit. (2001), p.104 Z=Z.

52) URDG758 A2z utamo] Ao] &%,

53) Ibid.

54) A, Bertrams, op. cit., p.302.



BATFESY AP Aw 223

Jo
fol
N
N,
1o
r d
il
i
2
=
bl
B>
A,
jin

o
-
N
o,
il
2,
32,
i
ra
o,
rr
e
e,
E
et
A,

1 4
HET7F dohod g2 "ol A, Z|zAIofe] ot ¢mEAY FREA &
ke

FHIM BFol fariZte] waEE 97t d& & e, ol

T2t B3 BAE FavE I 1 AAaoA AFHTE stolof
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55) Ibid.

56) URDG758 A|14zx Alad} Alig.

57) Bertrams, op. cit., p.283.

58) Bertrams, op. cit., pp.283-284; Affaki, op. cit. (2001), p.76.
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4. AR

AFRZ0] MFA(documentary character)o]] whal, $olzte] 2 FHF =
AFAACERSL RS o] ootA =M 60 FTEHTE= 5852 =Tt
ok URDG758914 ¢1718] AfF= Fefio] Fol= | FHo AR("FolA
T AR FH o] AF(CARATHE ZFerTheD

BHZA AFHETE FOMF EBe X%ZW%; stojof sh=x]2 EASHA|
& 7-fol, /\011]'— FTolMFE 2AF Slojob sit6 dhmE H=Zo
A FolARE AFHTE R ﬁ%LoHEI I FolARe] A= (mode
of delivery)& &4 o]—‘ﬂ/ﬂ o2 HH o] ARS8 WA H o7 HjAEHA] ¢ A

9o SOt BE A=PRS Agdtel AFHLE F 4 T 5 Uk
Tt BEOA AAARRA AFRTE S FAGH: gele AFHT
2 918 @A (forma), HolHAEAAT B AFAE @ HAstelo} 5
W, 2§ AL et A9 AFATE AF0] e AAAFL
JMRE T 4 Urksd AFo] BIFSE ARAFE ANEA ohldt Ao

2 Hr} 65

V. AAXAF

1. ABHTAL} BANEA

59) Ibid.

60) A RO HZoA] 2FHTE AHOR Stojof = Ao WAHTE Bertrams,
op. cit., 284.

61) URDG758 A2x+E “AF (document)9] 8ol& “.. Fo] BEE .. 739 J=H= A4
g & Qe AR FH O] HHEIVE o7 Aot

62) URDGT758 A|14x Aled.
63) URDGT758 A|14x Ald&.
64) URDG758 Al14% Al
65) Ibid.
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HZA WAE v me}, folzbe AFHTATS AAste] AFGHTE
& S Qe ol B3-S @A TES(
first demand guarantee)ola} Shch66) THbo HEAF WAIE A7 o glo
H 2= T1ee AR g4t A AAlsteiof ok %EO]‘:}
o|e} Tro] AFHTE 146}04 2 om AAEojoF sh= dA9] AF
Q A F(required document)z} Stct.67) Adtz o g HpPHFALLAY 1]1744—?7-
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ABSTRACT

Demands and Payments under Demand Guarantees
— Focused on the URDG 758

Heo, Hai Kwan

This article examines two important issues of the demand for payment
by the beneficiary and the payment by the guarantor to the beneficiary
under the revised Uniform Rules for Demand Guarantee (URDG)
published by ICC, which are called URDG 758 and effected on July 1,
2010. Here, after first briefly defining the concept and nature of the
demand for payment, this article discusses various issues surrounding the
demand: By whom, where and how the demand has to be made; which
documents are required in demanding the payment; how much amount
can be demanded and paid; when and where the payment has to be
made and which currency has to be used for the payment.

The demand for payment has to be made by the beneficiary to the
guarantor on or before expiry of the guarantee at the place of issuance
of the guarantee unless any other place is specified in the guarantee. The
demand has to be made in paper form unless the guarantee requires an
electronic form. Unless otherwise expressly stipulated in the guarantee,
the demand must be supported by a statement by the beneficiary
indicating the applicant is in breach of the underlying contract. Also the
demand must identify the guarantee under which it is made, and the
time for examination by the guarantor starts on the date of
identification.

The demand cannot be for more than the amount available under the
guarantee. When the demand is complying the guarantor must pay the

amount demanded. The payment has to be made at the branch or office
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of the guarantor that issued the guarantee unless any other place is
indicated in the guarantee. The payment has to be made in the currency
specified in the guarantee, unless the guarantor is unable to make
payment in that currency due to an impediment beyond its control or
any illegality under the law of the place for payment. In case of "extend
or pay' or "pay or extend" demands, the demand is deemed to be
withdrawn if the extension is granted. But if not, the demand has to be

paid without any further demand by the beneficiary.

Key Words : Demand Guarantee, URDG, Independent Guarantee,
Demand for Payment




