6&;@,@;;&] 2 A514 =R 2011.07.30
20119 8¢ pp.133~158 =AY 2011.08.13
Axretad 2011.08.23
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FAlo] : CIETAC, CISG, £auj4, =7t

I.A4 =2
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37 F2o qelRFAAAC] APl A FHO] FATLAEH
ARG FEHIL Qe 71T “FHRAAATI SN D ChIRIERL 5

S #Z 1%, China International Economic and Trade Arbitration

* RAE 2011 6. 1000 TAGANR Aokl A I, & FAR AHE AR PRty
spASEARI YA U ABoR WRT Yg-g Ang Aol
** Q@B FYATFe A7,
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Commission: CIETAC)”(e]st ‘CIETAC o]} @D})% H]
o] MRS wopdb=r AWste] E13ith 7
Zo7 200398H 2006|8712 9] HAES
mjob TS ARA-S 5879 o]t 11 o] A2 200
dRE 200397t 9] EFuirjet Tt HEE 641 A
€ 12271 5 SWAANA G SARRRE] S-S Al el %Zﬂ/\} a2
110709, o] F “FAEEuuA T Tt UNHHThe United Nations
Convention on Contracts for the International Sale of Goods: CISG)”(©]
st ‘CISG’'gt gttho] HEH AL 40697102 £E5H IAFIFTAHAA Q]
oF 1/3& A2 Eo], o] F=9 F8 wAtd=el 2vetet o
2ollA CISGZF slufet Wra ko] A95x% ‘IC')FE;H]_?J F=to] Ao CISGE
Ago] 7155kl do wet, CIETACS] CISG HgL oL gt zZog
SAFEIEY TEolE BE7sla ol9l e /ﬂoﬂoq;’_L‘— 7o) ZrolE 2 17
ofZoll, ole} g A7t Algstet & Aolrh4
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AAN chopd =He WET A F ShE Aaste] Bueld aekn
A @k B A dagdst el B, 551 dEzee) Loy

Aol diste] ot a3tE m|x=7te] #et fhEo R, o] of
sto] CISGZF & AR |

D =30, 34, 754, g2 9 71e AR S

2) ol FAF AR mLe] A9 CISG/H AW 2ol ALst 1034
Fethe HEA, “FaRolHe] CISGo 487} o HA -, F2, e
FHog"  TRAANEAT, A18Y  1SE@EAANELS],  2009.7), pS0lA,
CIETAC®] CISG] #go] adnpt 434217 o % glet,

3) gelz, Seueels CISGZ ¥ad 254l 20069 CIETACE CIETAC %7333
2006.4.11 A ‘o2 E ufujA <o ‘_?l Aol CISGE AH 188t
EEFRLE A S M A2 M, (REEBREE T 87 5 33k P 19 4% (2003-2006)) |, ik
HEHUBL | 20094F, pp.440-454).

4) @A oloh PAF HAATRE AAA, AAwRo| fUshY, o] Egh AllFAle] of
d CIETACelH CISGE Zgote] B3E AL FHOR /1&Hge Holtk
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I. AEEAS

1. 5= w4917} ul=r uf=Q17te] ujuf A kA A

= wjg=2l(olst ‘AAFEF dth-2 20034W 11¢¥ 14 b= wixol(e]st ‘B
APet gtthomHE 500E(£5%)9 SMu0 wl=4t w(elst & olzt &
the Fuliste wimiARS AZskaich EoF 9 119 189 A=
0%°] =FUa2 Astsdo TPd=Re 60 ool AFst, 10%2
=EUae Aad d9F  AFAAEChEERR: China  Entry—  Exit
Inspection and Quarantine Bureau(CIQ))o] &2 U F=FHAl o]9of g5t
Au 24shk= Aor WAste F7HE AlEskn.

O

2. B2 WA AEAN=S EFHA

B9 119 219 AAME A8 Adstn BES 200449 39 109 Z%
24 G5l ﬂo}@u} ANE BEANED BURAYD YRS
A

m

m{

=4

AAE o=ste], Fd 34
HARHEC 80461TH2E 7}
A 8] E-L&(resilience) Vo] & E

3. ERRAYEY OE AXS] Hgdd B4

ANE B9 39 309 BAOIA Aok Al4zE %@4 FARAL 37 4
BANTY AAATE ANFOR Stel FREFChislER) Vol Wt Hg

5) hEEPRLEGE S LTS R, N1, pp.280-294.
6) "l=ollA 9] 5 Ui 7IFeR 1532 GMa, 1 of#7t SMgo[th
7) Aol Bde SYcte dem, sold Zolol tigh 3EH dolo] YEZES SRt
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Ag HASIER, oo @ #idgHL USD 117,128,031}, “Hidg<Ho]
AFZoHol 10%S zstl| we}, Gats Amjedo] A8xte] AFA
Q% Zloja s dFoRto] 2pHe whatel|A] gHEslel n FHEF Fgw
goll e digdde 245tk BARE ool diste] o]oE A7IsHA]
7] 2oll, AAE Aol AFHAE st

ol
—|—‘

4. AZYS) 2SR T

AE BERE
=

N
sl
=
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:QL_L
ku

D BE9 EHEF 9 SFE 2 CNY 969,469
2) TR TS Al 9 39w &40 CNY 278,999
3) BATgES] ERFH]E: CNY 67,200

4) S A 2 &EjA T CNY 903,874.06
5) IS AM] CNY 75,000 @ =48] CNY 58,593
£ BAIA Aottt

1. &sfeide] e
D A4

B AL FAH W As A Ealae] thate] HiA] ofi 9 %
g qlste] zapgAlole] Lol el HEx] ofRst EAH

8) 19824 ‘F= WAZFEZYTAONELGST A E) 9 vl E21EE] 3 Ve =
7ke] FeplgEztel At K)ol et Fgooltt. & o= AL 27
o 5ot g FAHQ V1S AN S8 We2 "Fao] oso R 59
= —*r°‘°£ Aol dFe] 98%= AAFeIL ol 2% F= FEAAECIQO AAt

ANAE HZAQ Aor sho] Bl WA= o] 2% ]/‘1 FAg = Aot
(http://www. cncotton.com).
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2) EafEgel 89

CISG A74x9+&= AAANA WA £4-S Alilols dutgdz o=z o]el9]
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2 ohn glos, Astel A4A0z S@AALA AaA
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CISGE AFAoR Eafulgel WS HdA AFstHA, o2 ATshe
Aoz ASHSE AR olHe Age] BAA J1Ee Awe] ot

5/ (foreseeability) =H=Z, 2fF27E o d7bset £djof hoto] vjAt-S 1A

ol
&

@ ks £ B

74]‘*%%].%‘*1 HTZPP 74]‘*14 Fo] Axtz AT 4 A" Esfzhd =

£
lo ™
N
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B
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[
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oo *
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N
£
Fd
o)
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2
>
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o
)
®
iy
rlo
Mo ot RIorin

2 &9E 1%6}04 :’-&401 Aa7st Sdll=zA Bk 5 ASA

9) olot ZERt AFEE= A& CISGY T1Aolrh

10) A74x AL FAETIE Hst o A2EoNA A7 ol SJste] LofjHf
o] MRS Ao ry A= AFHiAFE ot ot & 5 rhHFd, =
A=EmiATe] Hey - UNGSEWR(CISG) oA, (dF9AE, 20100, p.278:
Schwenzer, Commentary on Art.74, IN: Ingeborg Schwenzer(ed), Commentary on
the UN Convention on the International Sale of Goods(CISG)(3rd ed), Oxford
University Press, 2010, p.1000.

1) #HEA, “FAFAEZ NG FolA Safjufde] ©”, Ty gol, 5 3425 (gt
WSAFE 3], 2005.2.), p.165; John O. Honnold & Harry M. Flechtner, Uniform
Law for International Sales under the 1980 United Nations Convention(4th ed),
Kluwer Law International, 2009. p.571; & 2. S=E A, 94 <, TUNSLofd
W, (A9AE 2004), p.563.
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-(expenditure wasted as a result of the breach)
A golet AqFAre] Alekeiutof] lsto] wHAERt Esim A, Alkeutat
Si7E AR RJIAPFAE 2= AL ou|eith ol &4o] Alof9] o]
‘HEA A (essential)’ ¥ AS Ao e oJujo|th1d) ok, gt

) e
£Ae FeA WE o] Zololof s, 1 o¥i AHY BAZ
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ii) F7H]-&(additional expenditure incurred as a result of the breach)

F7H o= ARt &4 (additional losses)> &A= Q1 Hofofgitt 10 =,

12) BEaoME 2o &7M=x] 2ee “Djakhongir Saidov, The Law of Damages in
International Sales, Hart Publishing, 2008”¢] ER9H-S m=12} Sich, 28y 2%
A2 AA=EANA AA7s ol L ‘Boldsdl, Mujole], AdEd, d9F
g, siabAdkes]], Algesl, Rgas), AT ANE, AR JEpR g oR R
st o] EJt f-83 Bl

13) Boldolut JAEAAZ 15t &5f|, EEFAT | 7gt &3 Fol ol =t

14) Djakhongir Saidov, op. cit., pp.40-43.

i}

15) Bruno Zeller, Damages under the Convention on Contract for the International Sale
of Goods, Oxford University Press, 2009., p.237.

16) A74x+= F2 E4A(incidental loss) ¥ Beste] PA Aoz FASIAL A= dodt, &
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AR Acke] olduk AHA BAS ZAL gort, Gute] g 24
& AU 0T BN FAHHOR WA WSS PR & ek
ufebd oA Ele] BERQIEe] Slste] vi4:elo] 59l mhselell B

B Qmstx 25 Aol, HEgle] AkAAA AWE YYAL & 4 9L
R ol Shsle] 1 £Ae] e Ml Ark Aol ol7o] gick. Thl,
Al A, A9 wisQlolA Eafujie] d4HoR FrEe] thele] i
1ol ; ot

A A ESfugel tiet AFE & ASA Y AR A
o, wiqlo] AFAZAA I Hufjef thste] LAY &
g Aeeh wieele dHoer O Eof Aol Histe] AAYHoF & Zo]

i) AT, olalE A%el WElES BAAS Aol sl
of @ Zolth. 3, Eahulyeel alge AN BE HALS WAS LA & o
A Bl wes] AR §olsH s 918 MezgelglAlo] et
W2 Agstolo} gk o, Ao Eofulgene] dlgele] A4

BE £ A Aol FHH MgETA ARsF Aoz wad 7t
o

o, Eofuildae] ool AAl WA SsiET e Aol 1 HiA
©°

=2

woll, 2t oS HiErAdl A= siMshrls ol Ha

iii) o]djolel£=3ll(damages to the performance interest)

AR ARAe] o PoRRE A & AU 0|9, Z, olgoloje] 4
T 4 4 gk det o8 AR A9l e ghure] Ay

]
of ojgfolofEslz AHE 4 Atke HolA, A FEAoli HFP A
P Az AAE £ AR AR HReE 5 Ao ol A

=
HE MEC] FHE 7Y vddE ol Eeiz AT A

_&

of, &4 &

Hujarel Pz wret gds] EFEoJoF tth(Ingeborg Schwenzer, op. cit., p.1009).

17) wjZgle] %%463% Ade o], MEelelZ] MA¥she Y W/EE §AulE B
jzele] BEL Aol mjsele] AN BAa AFACk] T ug
Sol olo] gt

18) Djakhongir Saidov, op. cit., pp.44-46.
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wajo|a vAgAA Y 7
= 7Fs7do] &
b 710l ofdo] ksl AMgS wAIRt mimiAloRe AEsEA,
ofite e Aol
72 WelekA] et mia
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AofAl FAIE ] 19 ofdfel EAH UL ERF I ofFeA de & e 7t
& dort A" Aol I 7HAE oldoleEsiz AdATE T

il

SL
I
ol
o
2,
rlr
b
it
fu
=)
L o

iv) e-&<5l(loss caused by the change in the value of currency)

TAAN G QR o2 AFESe] THAHEE opld 4 ek 28 ©

ek &4 AEAQ FgEH07] "ol e Adtste a1 7y

St 3)E7HESE o] "k, a3y &2 (principle of nominalism)AHE-2

sphxle] sterel nhE £Ae] SEISAS AFsh itk 2, tiselo] %
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19) Djakhongir Saidov, op. cit., pp.52-54; Ingeborg Schwenzer, op. cit., pp.1006-1007.
20) Djakhongir Saidov, op. cit., pp.54-57.

21) Ingeborg Schwenzer, op. cit., pp.1008—-1009.
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vi) o]¢l&=4(loss of profit)

BE FFY ol EE Adste 83S A= &, EEE
Z|E Al Qste] 2E7Fse &7t "Heh 28, oA Aol
U A vobrh uAS] AFA7EA] awekettt20 ey o] AL T A
2 Sz dAEE Aol ozt &diz dAHT] St 834& F5Ste A
Qof ghote] wAO] AAAR Qlste] WG £AE 3B o] Hrh2)

22) e, HESlo] ACAEA A EEAR Aol o] BREATL vhele] B
ol e £alE 94 sl et

23) Ingeborg Schwenzer, op. cit., p.1013; Peter Schlechtriem, Non—Material Damages
—Recovery under the CISG, Pace International Law Review, Spring 2007., p.97.

24) Djakhongir Saidov, op. cit., pp.58-64.

25) Ingeborg Schwenzer, op. cit, p.10132 A8l AAA] AR AJFS] 1R, AE
o] ZbA] 19ja Pu 9/E= A9 941‘3] 5= JlEstojof ki gieh RHH,
AL AA=R p.1690IA “--AlgEdlhe ARH o AT £dlz BA] gt

deFQl Aol Qs Ago] Fato] R T Lallo] metEE Ao woh- Tt
olel Wl & B #se AwE Aske Aol o wik
26) A, WEQlo] HAFES At Ak, F& viglo] wjielolA g FEE Ha

[¢]

ste 22 =8 AU RE ZEHA 2F H e Aol &slie Aoy e
i

=8 120 it &7 2ok T4l

N
e}
27) Djakhongir Saidov, op. cit., pp.64-66.
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vi) 718l (loss of a chance)
CISG7} 7124 At (asset) 0= A TH=2]9] o] F7F thRold 4= Sl
o], 54 dZstollAe 7137 ZAtem IAE 4 Qleh2) ol 7]}do] ¥
= Aok B4 Argell #ofst= A2 11 7187 el Aol A A 8
4-0]7] wiZoleh. Yok, Aduel gk B0 Bkl migglo] A
v JF FollA 71EE 471 flsto] AR, =¥ 91 A 52 F
A 71945 AMto 2 7Hst] wioltt.
gt 7|34 3lE7Hs Al &40 JidolA Zotof gt &4
| SoiM= “AAA (real) o] AY A& A (substantial)’?l 7]F0] Fagh
omE Z=th ol 7137t AAIARIA] Ee AEARIA|O] ofFe] me}t &7
AFA|St=

A‘%@J Bt Hs 27 mEolth ) EPBW FAE 71ee
Ho

>

=

o
=2 = — "!EI'C =
Aolty, f2Hom 7HsAol AAA of= Asdor AL 4= AN
AHF Aeole 7 u 145(31 )5 FAstele Ao %M@ S 9l
th30 22 o]dgt 7} &iﬂ} oJujo]m, How= /NE

g 2Ao]Th3

vii) A2 e] £ (future losses)

o] &4 RIEA] 357 ZAoR SR ofof jirt32) o] A
&4o] o]o&A b Wb ofue}, A|74x7F WAH O R o]l 3
H7VFsE& 85k Q7] wiRelth &8, A &42 1 & AlgetA

1o -

mlo
Hel
o
olt
ol

28) A, wiE=ele] Bl mijgqlo] HAIS]e] Hojd 4= Al HSUAL, ool whet A
315 Fotod Aldstaar stHd Aol = glen, yoprt o] 5tz 2
A% wEge 290, 1slE A4res Q4 sFsdo] k.

29) ol 7]8]7F AAIHIA| ] oJHE= EA(gut instinct) 2] EA|0]2] fx]o] EA|7} of Tt

30) oet PICC A7.43% A2 7181349 Eofe 1 'DAehEC] HlFste] HldH ofok
Foh fASL Stk &, St odds)ol 4 FAEE A2 ofd7] wWiRgel, Hee 1
Aol okt 1w $° StAY BEA &S PobrlErs 25 FBel
Zof &l sesfajolof gk g

31) Djakhongir Saidov, op. cit., pp.70-74.

32) oAd), wix]le] EFER1ke] 7Iste] uigeqle] Hufjolole ARt ot
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3) SAH| B ATAEY) i FARYR] w9 &
© FATAERL] whek

AALS] ST T AFEEol AAEA] GotA, (FE=AEATAEE]
FATR (PEE R 55 S th e Z i s (o]st - * (CIETAC  SAF
2]) olgt qioh))  AI59x33e wEt HEA] CNY 75,0000 gt AAre] 3
T Z1Zbetch a8y FAE CNY 58,5933 HEstolAE, B Aol A
Hek 2 Axbe]l FAHAT] A mef HFo], AAE 30%<] CNY 17,578E,
BAZE 70%$1 CNY 41,0158 Hgd A& FEI)
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Az A Zojzt SRR, A
A7t vdey, 38
A qtste &4 digttal siAs= A
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33) E AR 20059 59 195 AsiE (CIETAC A3 < 7H78-el W =4
ol7] wiZell, 2000d¢] (CIETAC FA7+2]) o Hg= At Fra= A59x9] W82
offjet 2.

A9ZE SA/ATE BEE ARAARE flstd AEd #2E T d2Ad v
Ta-Qlo] FAaleA BT AL B Ate] vt &, A g 549
25N 10%5 2o o QUTHUhEIE A BUEER P o BE IOUF 7 R 2 A A HE R T Ay
PIERGAFRN S A SRR DL, (R A AU 2 AN B L HE VT T HEVF 2479 10%).

34) HEAHL A= pl169elA BHFAHE F shE WRAME, 45H8S ST
4= Joka 2tk FA, Saidov Djakhongir Saidov, op. cit, p.104; Bruno Zeller, op.
cit., p.156; John Y. Gotanda, Awarding Damages under The United Nations
Convention on The International Sale of Goods: A Matter of Interpretation,
Georgetown Journal of International Law, Fall 2005., p.284.
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H-8-2 Aard ZAlA AAE ZARRS o= CISGe A8RISIE Hold
+ Zolth. A, w=o] AWFAHAS
Hearthside Baking AZ1(0]o} “Zapata Atz’ole} Sith)3dofA] S AH]-§9]
A AR EAlolRE CISGE] 819 Holl e Zolal, wabA A
7z A9l wet ml= SuiRie] ofste] HoAME ARp REstoiof fhrhal
A5 T30

Jeiy mEQly} vl Z]EA o g T MG v HAgE AdS A
Aol £9s] At Q7] wiZol, TI&o] A8xe| wel Aofxzde]l dF7

Zapata Hermanos Sucesores v.

- -0

9 o
A5 Ao HolA, Ackston g Alo] WA BALL 27
Rob S AAE wrl, e 2 S0l GAASH 29 b A
o UBL gag dolthd) tebrl, adulge] Ao rdhd 243
o wigel el Aol Ao £gEA 5 el ot eyl 5

Ealt AgEA] g Ane @A Hohe otk 2, Sat Wik g
AAGA ACkS st ok Zlo] wo] st WAISHA] e Ao] Hm
2, 54F IIE A4 £AL BA W] $Jsk] ATz AT & g
Acky gt} T, £ WA Aol oh] mEe] Sas Hust A 4

35) At A, AAl=E, pp.174-175 =
36) ol et $HE2 ]‘/’rol A2 =&°ItH(John Y. Gotanda, op. cir, p.273). ©|¢}
29y 5Y ML A742E AR fAgAelA |EA BlgS REE Ae

5t chhttp: //c15gw3.law.pace.edu/cases/960711g1.htm1)(Larry A.  DiMatteo &
Lucien Dhooge & Stephanie Greene & Virginia Maurer & Marisa Pagnattaro, op.
cit., p.439).

37) Bruno Zeller, op. cit., pp.153-154.

38) Ingeborg Schwenzer, op. cit., p.1010.

39) o1& o= HELFH T Iy B FAAS A8ste Aol A F
olct(Ingeborg Schwenzer, op. cit., p.1010).
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TR ) @
ArHoz, WA ulgI TSl fAALNAE FYT Wl e
AR ANse £olE Mot LollYR AL AFShE, nlFe] WAL
QoA gtk ol fofstolof ek et W& uet Zol, WA YR
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ABSTRACT

A Study on CIETEC Arbitration Case for the Relationship between
Damages and Reduction under CISG

Song, Soo Ryun

The purpose of this study is to analyze one of CIETEC(China
International Economic and Trade Arbitration Commission) Award on the
dispute arising from Cotton Sale Contact which deals with damages and
reduction of the price. Especially this case focused on the effect of
reduction of the price to damages.

The purpose of damages is to place the aggrieved party in as good a
position as if the other party had properly performed the contract. So
court costs and attorney's fee should be regarded as the loss, because these
are caused by consequence of the breach which is recoverable. With the
same reason, overpaid taxes should also regard as the loss.

It is not impossible, however, to claim both damages and reduction of
the price for same loss at the same time. It means buyer could not claim
damages for the same loss, once he already claimed reduction of the price.
So Korean companies should consider which remedy is proper to himself
under the circumstances. He should choose reduction of the price when
market price is down. In case of rising market price, he should consider
follows: first, it is better to choose damages based on current
price(Art.76), if upswing of non—conformity price is higher then upswing
of market price. Second, it is better to choose general rule for measuring
damages(Art.74), if upswing of market price is higher then upswing of

non—conformity price.

Key Words: CIETEC, CISG, Damages, Reduction of the Price




