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Review of 2010 Major Medical Decisions

Lee Jungsun1 - Seo YoungHylmz-Yoo Hyunjung3

1 . 2 3
Gunwoo', Hippocra®, Seolaw

=ABSTRACT=

Verdicts related to major medical litigation given by the Seoul Central District
Court, the Seoul High Court and the Supreme Court in 2010 were analyzed.
It’s shown that in cases of the medical negligence regarding the occurrence of
neonatal cerebral palsy, the plaintiff claims were dismissed using criteria pro-
posed by associations of Obstetrics and Gynecology and Pediatrics in US, and
thereof the burden of plaintiffs to prove the medical negligence has increased.
In addition, in case of that the expected survival period of infants gets longer,
payments for treatment and nursing after survival period determined by judges
are made and it was judged to compensate it as a periodical indemnity.

In case for the explanation obligation the most frequently mentioned in the
medical litigation, in addition to cases of invoking the existing theory of ex-
planation obligation, verdicts to mention the instructions of theory regarding in-
struction explanation obligation and the possibility of compensation for damages
on property are given. Particularly, in cases for a liability of reparation by ex-
aggerating the effects and not disclosing the risks related to treatment with
stem cells, even if the treatment not approved by Food and Drug
Administration is in violation of the Pharmaceutical Affairs Law, it’s not ille-
gal as violation in Pharmaceutical Affairs Law itself. But there is a certain
verdict to present the possibility of an extension of the theory of explanation
obligation by acknowledging the liability of reparation caused by illegal acts
with no explanations of effects and risks of treatment with stem cell by doc-
tors and pharmaceutical companies.

In an incident in which a mental patient fell and died through the opened door
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of the roof at the hospital, a liability of reparation was acknowledged due to
defects in structure installation management and this verdict drew an attention
since the overall management responsibility about patients including structures
was acknowledged to the hospital besides the obligations on medical practice.
In case of the verdict without giving the opportunity to state the opinion with
respect to the main legal issues, the responsibility of the court was emphasized
since the court did not fulfill the explanation obligations. There were some
cases in which payments for nursing and caring to a patient in vegetative state
during the plastic surgery was admitted. However, in dental-related incidents,
the proportion of cases in which plaintiff won was low since the difficulty of
proving may be reflected.

In the area of administrative litigation, unlike the existing position regarding
arbitrary medical charge cover collected from patients in hospital, the verdict to
admit the legitimacy of collection of medical treatment was given and attracted
the attention of people. Verdict in which the expression related to medical ad-
vertisement was not exaggerated disposed the original verdict and pointed out
the problem of excessive regulations on medical advertisement.

The effort to analyze the trend of verdicts of court through reviewing the deci-
sions and to organize should be continued, but the full decision should be dis-
closed as a base, and people and systems to enable the all time monitoring

should be prepared.

Keyword : Neonatal cerebral palsy, Instruction explanation obligation, Stem
cell, Mental patient, Explication obligation, Medical advertise-

ment, Reviewing the decisions






