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Fod7ets], 2002; @94 - Slsi, SAAN A FFESO 5P ARE, FAGT
A, A474, 5}%—‘?‘311/3'—‘?—9}94 2010; @994 - AFE - ol %, ATEFY AFHAY
Zoll g AR F93, FEFAT, A6, =TT, 2010.
3) dAIsl= =AIEF A kel e UNGero = A IAlEZwwl g otolati:

ok



BB AN A mER1L] Ayt g5 ] Hetell el IEREET2
FE ¥ (Liquidated Damage Clause; LDZ3H) 2] -gof st A+ 3

o)

A7 57

Ciasy

1. mi=R19] 9%

SAZEE Ak A ERIY] o Acke] ofste] FHHM Aoke]
WAZA, G B AR S B
o]
1o

o o]-N

Folzeh, FAHR] AkHE-2 AHFet EF0
oEele] oRg aotetd Adte] AR B
F 2 gleh CISG A30xo= "o
vio| we} 558 QlEstil &

ot R 2F0 AfdEE olidsteof dt'a sk

==}

ol

D) Q1xA7]

H1

Eele] BEAL RN mhele SlEAlY], Amw, dugs 9 9l
o) 24 59| olz) ZHelA Akl Agsloior Aale] AwelRE oWl
t}1 sk 4 9t
TAAANA AEAZIE ALt Y] Qo] et FAl= FARAE B
2 Ak Eﬂ/\]s]-x] ory EXF tIAzPr AEist AP A Z A (trade terms)
of wet AAEH, AgE A B/t AL F=Z Incotermsdo] w=ct 7t
3 225 AN AEASIE B4 AH WAL 1 Eholit FOB
U CIFeF 22 s d25o] A, FCA, CPT, CIP7} & 85+ 5%
& A= AR EAHof| QAustAY EQlA xS fiE VEeR
v "UEATTeE "AHAZVE 22 ou® AT
JEA7]= w4 A H SRS} dAE E3F 5% 2
Aol mujAat Ao HHng ofgA siAete Alofdiz o]3P w7

op»

4) CISG A9z A1} =z

5) 7F #2of A= Incoterms= Incoterms20102.2 S2AEE Tncoterms®2010, ©]
U B E=RoAEs ®7]9 Mol "Incoterms2010" 2.2 Jl7];]- 2} 3tk

6) shlpment 9] oln]= "loading on board"®} "taking in charge'S EHESI= Qujoliut, 9F
F2] JI=RA9 A= QA" ARl ou]rt kA5 bl



RN

TR apse s o5 50 48 (2011, 5), 5 1AW BEREE E Rk

2 depr] WRe] 1 ol BAWI] Siste] LDAFS FI Uopt BES
st stofo} it

SE0] BAL Aok Agstelof AT FAEL BE] FAe| Bl
AAg0] T|dshe RS ARl FAS] Hiks ol% gas Zow A
7] WolskA gre A9t WSl olF dAsR ASe ol WE

AA
SAFYOR hro] FAsT et

7| AAE Supollt §7] E: AT Astelok stel EG Ao

HE ZHf=2 Zolojof st (H41%), tAAAH-dolgY o A4 A4
of 71x3t A3zte] eyt S oRRE AFEHOF T2 WaThHA42%).

2 =woAe e E5dxoFrhed LDEIYT AAAE & Ue
Aoz ez Bk, 181 &9 AGRAM 2HE F14 5t
W, B33 FAstels olo] Frlete] wipdlo] =Yg dRE AAFE
%!

.

Jo
)
)
Hel
2o
)
X
K
b
e

2. Wi=Qle] AR A3 =A%

D) eele] A

CISGol A mjmele] AFSuIA] Hlselo] AR 4 Gl ANFAMH.C
2 o|gRTA(EE SHNAM6E AD), GABAEFTAAUE AR
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11) UNIDROIT Principles of International Commercial Contracts, Art.7.4.13, Comment 1.

12) UNIDROIT Principles of International Commercial Contracts(2004), Preamble.
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2. ICC REAekA

Ryold AESTA sk ICCEEAFAE 19979 ICC7E Adet 5
ufjof Wt RElA kAR LAHLE “ICC Model International Sale Contract'©]
th16) AL B A kA E AFSSHE Aolle ICCET sk SHA o

13) Ak} LDEE Fa/del tistols 2 jARTS o] 27 o= dutdoes |
A gEHACNAE o2t 2FE ISk AR W GuRiA A= AlorEeld S
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(A398% A3} 9 23h).
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15) UNIDROIT Principles of International Commercial Contracts(2004), Art.7.4.13(2).

16) ICCEREASFAE o]]o= ICC Model International Franchising Contract(ICC Pub.
No.557), ICC Model Commercial Agency ContractICC Pub. No.644E), ICC
Model Distributorship ContractICC Pub. No.646E), ICC Model Contract for the
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ICCREAGA = “A”¢ "B” & FEO= UrolA qled “A’= viufAler
o] E4otal A A1 2791 “Specific Conditions™&, ‘B Aleke] dytao]
1 ZEAHO 272 “General Conditions” S UeRHTHID

=27 2 =EolA HESHIA st LDERF sfEdshs 22 “Specific
Conditions” A-10 ¥} A-112, oJ7]ol= “General Conditions™oll ZAlls]
A Eofuga o] o xato] 7|2 dol| EAHlES EAISHESETE Eofgl7]
 Z2o18), ArAIet AEE 98] “General Conditions” 2] A|10Z2} A11ZE 7]
w082 nEstuA}; Jit,

3. LDZgo] A

1) “General Conditions” A|10=

ICCREAACFA “General Conditions” AJ10ZE wjElo] EEIL x| o]t
Qo] tirfet 2Fow HF 57| R ol Qith

Wz A4S HH:

“When there is delay in delivery of any goods, the Buyer is entitled to
claim liquidated damages equal to 0.5% or such percentage as may be
agreed of the price of these goods for each complete week of delay,
provided the Buyer so notifies the Seller of the delay, - Liquidated
damages for delay shall not exceed 5% of the price of the delayed goods

or such other maximum amount as may be agreed.”

17) 402 o RAAH] AUSIEE ABATC] NI BE EAC] AR o A
ojx|Tt AlFFAAES] o] wah BRE AMEE Sk Qth & B9 “General
Conditions”#re 2  ARZE Azl dutzx AL dosta 1 71xHol Buyer
Purchase Order ©f| Seller’} 525}, Sellere] Sales Note = Proforma InvoiceE
Buyer’} Sogto g AEANE L9 5 ).

18) General Conditions®] LDZ{R2 dytgale] EdlspH ZF Aol E4ofl 9A| Specific
ConditionsollA] EeFgo=A & *6]*0‘ Fojsta Iop(Heg, ICCR A=A uul A ko]
et 1 AR5 A], ZﬂS;Q |23, 2002, p296).
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B BEYZO 0.5% Bt T ol ugwEe Fog 50
2 37 AYE AR, olEg opgediale] Hugel R
5% YA REE AL gk = 2
ol $I5 105-9] Bk AT Ao] Hm, w4le of |7HEY
OFS AIE 4 §li BEo] AmEM Fdor BTEI) BT B 2 uis

Q19] ot HFA YA HA= FA QAT A6t Utk
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BE9 Ao 5 st doz 24% 4 . 97
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BAAQ ofuE JHAE AY, GAE eSS ST 7Y )
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Aolh, sHAT =AW opgEafuldde] vlgo]l YR Eom gordxgos
BEEo] A=) el wet 5 xgo] Faz =AY W] oste] 7@
g 5 e folstelof rt.20

“When article 10.22) does not apply and the Seller has not delivered
the goods by the date on which the Buyer has become entitled to the
maximum amount of liquidated damages under the article 10.1, the Buyer
may give notice in writing to terminate the contract as regards such
goods, if they have not been delivered to the Buyer within 5 days of
receipt of such notice by the Seller".

o714 mikelo] ofo] A1gtell HAR oFgEaul/dalo] argteo] ds}

EE SFIETT AdE A Wede AR AdSAE FEE & e

19) ol WET} e Az e olsjRAE Ads e
MEle] A=A dhote] A QEE FEshi, WEele
oK HYRFE 2] g o Ak 94l ohe olth

20 so] cPALlLS AHT ol mEolui TASUWY 5§k Al
ek AE Ape] EASHE Aol Herasi,

21) A2FL Aol golz EHAr] BEo| AwH| Yow Aok HArsE
S, Tiele P WA BEe] AEEA] g 49 Aok A4 5 s

B 2o 2 =2 LDEG AHA peto] glo] Atk

- TTHTT Y T

b ATRA, = o5l

;
h L
epgeapgale g

oo rlo

<

Ju vt
= o,



10 TESaEsHE, 5550 4 (2011, 5), A8 1AW BAEREE 2 Rk

A=A wiEQle] 12Rt siAlEAE Tl 55U oyl EFUEE oldsHA
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wjEQlo] obgaaiele] Hugtno] Geiws Qws Adstarky Aok
olsho] olA7} Qirka 17| olf7] wjEo] wjgle Aeke AWAZ|7] Yl
AckslAle Eugt AkAAA wieele sl Hre Sy
B7AL A 5 Y, ol LaMARTAS 1 Lafdlo] AgElofop
1ol 2 BUACPAE the AU T TR AAET St

A4d= HH,

“In case of termination of the Contract under article 10.2 or 10.3 then
in addition to any amount paid or payable under article 10.1, the Buyer is
entitled to claim damages for any additional loss not exceeding 10% of
the price of the non—delivered goods.”
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o] obd 57 wlere] Sgsgle T & oA Hek. 2 ActAel
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FHE e (Liquidated Damage Clause; LDEJH) Q] &80 st A+ 1/

o}
SR T A BT WA BERS) 598 S0 Rels F45A
. 5, Alllx A3gE 2, “The Buyer will be entitled to liquidated

damage as qualified under article 10.1 for each complete week of delay

39
J

between the date of notification of the non—conformity according to
article 11.1 and the supply of substitute goods under article 11.3(a) or
repair under article 11.3(b) above. Such damages may be accumulated
with damages (if any) payable under article 10.1, but can in no case
exceed in the aggregate 5% of the price of those goods.”

A B ASE wjcle] Jhud BEGZS westy AkS SAlshs
‘%*%*OWT ohet oiEQle AFiAIEAIE WAL Aok 5Y oldd:= TE=
S g AFHAE MAE 4 Stk F, Alllx A4 HWH, CIf the
seHer has failed to perform his duties under article 11.3 by the date on

oll

o[

which the Buyer becomes entitled to the maximum account of liquidated
damages according to that articles, the Buyer may give notice in writing
to terminate the Contract as regards the non—conforming goods unless the
supply of replacement goods or the repair in effected within 5 days of
receipt of such notice by the Seller.”

grop ZFujujA ofo] EFELAY AfF Ex= HAES] F
732t vl R Eofulgol digsdete] o
=5UaY 10%5 sk e AWl F714 o digh &)
S FAFE 5 Ak &, AR A5STE HH, “Where the Contract is

terminated under article 11.3(c) or article 11.4, then in addition to any

o] oA sfA

—10
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F7g2 Fo

ox Q i

amount paid or payable under article 11.3 as reimbursement of the price
and damages for any delay, the Buyer is entitled to damages for any

additional loss not exceeding 10% of the price of the non—conforming

goods.”
grof mi=Qlo] EUA] EFe WEstAY d e OiAIE a5k 21
a2 Hiastnar & Afolle dolE mAA| A A9 ZHx|eE Aol



12 TESaTHE, 5550 4 (2011, 5), A8 1AW BAEREE 2 bk

Totof git, F AR A6FS EWH, “When the Buyer elects to retain
non—conforming goods, he shall be entitled to a sum equal to the
difference between the value of the goods at the agreed place of
destination if they conformed with the Contract and their value at the
same place as delivered, such sum not exceed 15% of the price of those
goods.”
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we Ak QY] BEAERY o] Sk HolA| Lohuly
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D) olREZF
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23) oJPRZF2 B2 uloflA Alore] BE BES gHstes Ui HES JHrTE
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ZH% : 315]13’&, FATEZFTLTE, dedE3] 94 - ICC Korea, 2008, pp.12-34).

24) ‘7ol Pt JELol= “guarantee”, “bond”, “undertaking” ¥ “indemnities” 5©] A
SE} B =RoAE “guarantee’ 2 FUsto] AFHEEHI.C.C., Guide to Export—Import
Basics, 3rd ed., 2008, p.211.

25) FAtEI 22 AelA wizele] FEAE Z= Selle
mja=Qlofl Al mimieige] 48 Fe MRS A9 A
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26) oo TSt ol=&, “Should opening the Letter of Credit be delayed for causes for
which the Buyer is liable, the Buyer shall pay the Seller amount equal to 0.2% of
the amount of relevant Letter of Credit per each full week as liquidated damages.
To secure timely opening the Letter of Credit, the Seller shall furnish the first
demand guarantee of the maximum amount of liquidated damages within 10 days
from the date of contract.”
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28) R. Bertrams, Bank Guarantees in Interbank Trade, 3rd ed., Kluwer Law, 2004,
p.43.

29) “2214 HZF"(secondary undertaking)o|2til Sh= o]fE 1x1H o7 HFiilAlo] Eo]
P& AA=Z ok oot

30) “suretyship guarantee”= “conditional guarantee” EA= “accessory guarantee” 2tk
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ANEroE AFHES FPHG, o|Re FFRFe| 7

HZox, i%@iﬁ HZO] ozt BFAlA]le] o

olgfgh FrEZF Hg A WHtEs ICCo HEF5 Y7+ (Uniform
Rules for Demand Guarantee; URDG)¥ EHHEZI HIA-84 o et UN
FHOF(UN Convention on Independent Guarantees and Standby Letters of
Credit; UN@eP39o] itk URDG 7582 ZAAF3]o)47t 19919 A4S

31) 1Eele) 2apo] ohi3 HESARL S HelRE UL Aol oo ZAT B
%7 g EEHEIES o HAST 4 ItH]. Ramberg, Guide to Export—Import
Basics, 3rd ed., ICC, 2008, pp.215~216).

32) o] £9| “8FE HF ol gtk

33) Roy Goode, Guide to the ICC Uniform Rules for Demand Guarantee, ICC, 1992,
pp.8-9.

34) @ UN@oRe 19959 AA=le] 20009 19 19%e wrastglont 2089 99 @A)
AoF=o] 8= R T ol FtEA] ¢Fx Qlrh. UN¥e2 UCPet URDGE RE=
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27 HA] gk iek3D

HSAGF] Aol oot Mz 112 234187875 L2l (International
Standby Practices; ISP98)o] 1999d 19HE a3 7| wjof38) whoF iRzt
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to the International Standby Practice 1998” HEi= “Subject to ISP98"2til
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= 93)\\:]'.39)

rr
rlo

4) AHEFY HHEF

ATRFo] 84zt ool ¥ K ZF(direct guarantee; three—party
guarantee) F+= ZFHHEF(indirect guarantee; four—party guarantee)©] U=

% glet.

T et oA Febd UN@ere] WEH A9t ICCHHd= F257] hiel & &
k2 At7lof] St &S Eelolal Ioh(Xiang Gao, The Fraud Rule in the Law of
Letters of Credit, Kluwer Law International, 2002, p.21).

35) BhAle 9, AAA, p.27.

36) (The National Bank Act of 3 June 1864)

37) ul=9] SAAAHAL MEA] AT B3-S SAlol st UtHUCC.
Art. 5-101, 5-117).

38) ISP982 IFSACS] @=x5to] NIBLP(Institute of International Banking Law and Practice)
o] FHstollA SE-ERt AAS AFE o] ICC2Y L oflA] &It Aol

39) J. Ramberg, op. cit., p.171, pp.186-187.
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LDz o|e BAS] JolAE WHRFel APuFrc Ayl §

o]/do] &t} ole HFA 9 4ol mja¢lo] Ap4lo] 2 &S5 LDEYS

Folo] SRSl & A Aol gl LAl 47 BERE BT 4
9171 wol,

wigele WiEQlo] ACkSINAl Alokel whel TAXAE HF 4 gloit of
efah 2x0] YA B4 WA @xjel] jet olqEm 1 WAL we A
3} oHlgo] £RET B = TFo| SurE S5 SapAETAC
Apilo] Qe el AFstelor Gt olelst BAME sAs Sistel &
AR Aopiel LDARE AMIRoRA P AkuiAl shE LA
2 kR A7F 5 ok el AX, 1 oA mA] s Aol
a%ol et ePoRNH RES BRY 5 Yk

ofu] AopHe] AIIT & Q= HEXFS theol Al go] AHT 4

At

“To secure the proper performance of the Contract of the Seller, the
Buyer shall obtain at its cost, from a first—class international bank in the
Seller's country, a first demand bank guarantee amounting to maximum
amount of liquidated damage of the contract, unless otherwise agreed,
which shall be subject to the URDG758 published by the International
Chamber of Commerce, or a standby L/C subject to the ISP98."44)
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AA, AL diQlo]l A FredS A= A9 Bod, v
of mixglo] Ao FEAS PAE Beole mirele mEdle] ojds B
o7l fsl FElsHl K-S a7 A9 A7 A2 7hsAdel Aok 2
= BEeAle =2doz W 1 A=t sh7] Hobe |4 wA7t

2 5 o

%;@ o

1

44) o] ICC Model Contract for the Turnkey Supply of an Industrial Plante] B35%3}
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ABSTRACT

A Study on the Use of LD Clause against the Seller's Breach of Delivery

of Goods in the Contract for the International Sale of Goods

Oh, Won Suk
Youn, Young MI
Li, Jing Hua

The purpose of this paper is to examine the use of LD Clause against
the seller's breach of contract in connection with delivering the goods in
the international sales contract, and international guarantee system using
standby L/C or demand guarantee.

For this purpose, the author, first, considered the outline of the buyer's
remedies in cases that the seller had not performed his obligations in
contract and the difficulties in the buyer's remedies.

As alternatives for overcoming the difficulties, this author recommended
the LD Clauses (Liquidated Damage Clauses) based on ICC Model
International Sales Contract, and explained each Model Clause.

To enhance the feasibility of LD Clause, this author suggested the
guarantee system, like the standby L/C or demand guarantee. But these
guarantee systems have several limitations in practical use.

Thus, these guarantee systems would greatly contribute to Korean
exportation in the future. The reason is that the Korean export structure
would be more complex and the period of sales contract would be longer
and longer, which result to in long—terms supply contracts. These changes

would require the guarantee much urgently.

Key Words: liquidated Damage Clause, LD Clause, ICC Model

International Sale Contract, Performance Guarantee.




