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=ABSTRACT=

“Wrongful conception” is a medical malpractice claim in which the plaintiff is 

the parent of a normal, healthy infant whose conception was unplanned and 

unwanted.

Medical malpractice in wrongful conception can be the result of a failure to 

provide informed consent to a patient, failure to properly perform a surgery, or 

a physician's negligent handling of a patient's problems. In the concrete, 

wrongful conception cases fall into two categories; those involving pre-con-

ception negligence, such as a failed contraceptive, sterilization or failing of the 

controlling of embryo-number on the IVF, and those involving post-conception 

negligence, such as a failure to diagnose a pregnancy or to perform an abor-

tion procedure. In addition, Medical malpractice can be the result of a failure 

to provide informed consent to a patient.

When bad results occur by medical malpractice or failure to provide informed 

consent to a patient, the range of recovery of damages is decided by a tradi-

tional civil liability law. However the calculation of damages for wrongful con-

ception is not easy because the high value of life is included in that case. So 

many courts opinions in foreign country and Seoul High Court decision in 

1996 allow damages for the pregnancy, birthing process and sterilization costs, 

but refuses to allow damages for child rearing expenses.

As to the range of recovery of damages for wrongful conception, one approach 

says that to allow damages in a suit such as this would mean that the physi-

cian would have to pay for the fun, joy and affection which plaintiff will have 

in the rearing and educating of the plaintiff's baby. To allow such damages 



would be against the dignity of the baby based on article 10 of the 

Constitution. However another approach says that damages are recoverable for 

all expenses related to child birth as well as for child rearing costs. Because 

the damages that the parents should bear a burden to the tort damage done is 

not a baby itself but child rearing costs. In other words, although the baby is 

healthy or not, economic burden of the parents can not be disregard. And de-

nial of compensation for costs of child rearing may invalidate the role of li-

ability law, grant the physician with a exemption certificate of liability. As a 

result, the medical field of procreation can be easily isolated from a liability 

of reparation. Therefore, on the liability law like the other medical malpractice 

action, parents who became pregnant or gave a birth by physician, wrongfully 

performed sterilization operation, etc. should be compensated for all damages 

relevant to unplanned and unwanted conception or birth as well as costs of 

child rearing.

Keyword : Medical malpractice, Wrongful conception, Unwanted child, Informed 

consent, Child rearing costs




