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FEZHO AL 3t A HA 24A(@®@ 84), = FAAA|Y o
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43) BGH NJW 2005, 2614, 2616.
44) Zoller, in: Zivilprozessordnung Kommentar, 2005, Vor 284, Rn. 29.
45) Katzenmeier, NJW 2005, 3391, 3392.
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Cass. civ. 1re, 17 fév. 1993, J.C.P.G., 1994, II, 2226, note A. Dorsner—Dolivet; Cass. civ.
Ire, 14 nov. 1995, Bull. civ. I, n® 414; Cass. civ. 1re, 9 juil. 1996, Bull. civ. I, n° 306;
Cass. civ. 1re, 16 juil. 1998, Bull. civ. I, n® 261; Cass. civ. 1re, 23 nov. 1999, Resp. civ.
et ass., 2000, comm. n° 48; Cass. civ. lre, 28 mars 2000, Bull. civ. I, n® 108.



FAAA A2EAY 25T FPHA-0Y 2011, 9, 29, AT 2008tH6776 HAT} BAGY 95

o QJake 200149 w7 Agko] ofste] Mtk g Eolth 5, £ER
bolelagted Bh7} oAl W] SISl S o] 5 kel

el v
AR, BRI LR hE ool ok S Ul
o Ea

a9 Q155 %3}
ok gt} 5950 whebd sk o2l Aol Hholelazkelo] 4

(A1 2]) dF71Ho] e gl “Hxﬂoﬂ 0|3t 9% (raisonnement par
exclusion d'autres causes)¢|dh= TS AFESICaL 1o, Tsfxpel ¥
7h el A eE ske] vhol2| gty B ofEY] o] o]=
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53) Cass. civ. 1re, 9 mai 2001, D., 2001, jur., p. 2149,; Cass. civ. 1re, 17 juil. 2001, 2e esp.,
Juris—data, n° 2001-010675 et n® 2001—010676.
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ean wag 4 ot

56) Cass. civ. Ire, 24 jan. 2006, Bull. civ. I, n° 34; D., 2006, jur. p. 396.
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58) FAM, HIV(E P QPR 7 AV 2GR S A7 IR Il i B & Fe i S 472 g o
AX (BRI GQEARREGRE) Z8E L CERSRFICOWT, FAEREHRENRERE T
B IR BRI DB RO HALLEH, T2 =) 2 by, $13615F, $166~177
ifi.

59) Hi¥phesh, “EEMIVERG & EEUCVIRAIC D0 T BREOH I LR TR e ERIg
&, fZ1liit, 2005, $363~378.

60) Zsfof ARk £A AEZ HA| Rto] A A= PAH R ddst A=
& Yo ok 22 w2 HEA JAFE FAR e AR AzHETh
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°
11 gleie),

oM Tkt 2ol WAlst

61) C& 7+ Hfo]z] A(Hepatitis C virus)

62) HCVORRE IZHCVIC K L T2 ADIKE TH D, Kk & LT, g Aoids», &
ML, JEEAAR A5 B BT & 2 BT 24, REAT, ERICHE Ol gilk, Sia%, fil
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»hb°
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B bk °
VLRI kUd, HBIGRAN #igmaisl, 70 A= > RUPPSB—=F¥% 7%, wind
2800 ml & v 5 245 Ol & ik L Ch, HOVIR O el A5 AR B v & (Ml § 5 2 &
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IAA AzZSAY 253 SEAA-TH 2011 9. 29, A2 2008Th16776 BA I} Fste] 101

vV 48, BaE Aol Aol GRS, BARA 2] 4
3, Wito] BEE 22870 O3t A, BHEA, R FAAY v
3

) BAZY, BRI, 715 gl gk, 2

2 B 2k QAL A HOV
Zael 184l 23 o Aol et 29 7Hs A 2 7 gele] 7
A 1AL ksl 2t A Sl Folmie AnEo] HOV 7499 A=
2 B glo] AEE 4 QA QA o)A THE Sk gik (

Fek-) HBIG WAl @ARaA, 22204169 9 PPSB— U X|of60 =

B 2,800 ml AFGFe] @} lwste] HOV 49l @ A0l Ads]
B 4 glonw, dugo] ofefst AAES AHESIErks Hat 11 o]
HOVe 7l %ick P9, AA ARSI HOV 2t 1k

A A5, At pees) a0 8 ;
o

W
e
o|N
of.
ok

gEolhe A EE #4F0E g2
QITFRL FABls ARk 2 1 20| W) o
ok ghch, (e E%o] HOvel Qlola] FE7ree] F54e
Qleks A2 mefshe, AnSol 2k AR ALgat HOVE) gl

; 15o] 2t AAE AHgSATH 2 )

S Ade Aol %iﬂ‘iir%% d 9 %T—éol et HCV
]

[

rlr
O
K
of

ox
o

ol
o ﬂ
NoF2
2
=
e

o? of

2 o oY oy ol
o
[
i
ok,
>
N
ol
|o
fu
4&
ik
=)
)
>
1o
4
2
2
1o
o
ﬂi
o2
Eﬁ
i_.
ol
N

FAAAE e 5o 59 A= %%ﬂﬂ o= e 4 AlA ] ARt
HCV 7 Afele] QIFAAE 5AT o= ArkaL sfof girt”

B LIS, HOVIEBW TR EEBR LD 2 E LB L I 225 T D &, JHE LPERKD
{ﬁﬂikHCVf\ﬁ)ﬁg}%%j%ELHE/\ i3, %BZH:‘O BT, Hs LA RMFIOM & FRE D
Wmﬁ&ﬁ%ﬁﬁéwmﬁL@ L7z 2 & RO 5125858 L 72HCVIR Y A% % D FE i1
ﬁ%&f;ﬂ@ﬁ DL BRI E LTRRARTH D2 LR E DR OHIE 2 iF L % n
EWA DGR L HCVER OB QR EBR 2 AH D N TEDLEWINETHE °
%)7UX7//,“€4 54 A At Az wujgt 99 BAEA, 872 A A A
64) PPSB—=F*7, v|7IEAA| Q] U=



102 & 5

2) K 184(X7] 2006¥) 64 21H /ABRHIGEAIFR H517 R, Pk K

1448 (7) #10567%5 /K 1448 (7) $813365% K 154E (77) 584680
¥ 1548 (7) 5123145

o] AR E Foluki Hov o] A Aol Aokl K= =

W7 7R, BT S %) D T AR S B s

P, F7E U 8T A, 9 FAXNY BT ujet HH 2

QA 7k S H ofok Bk shc 69

(4) A9} =0

Aro| T} Fo A EUo| HIV Bl 5134 Bao] digt
A, e, o ulol7] o] BaAAE
A A7} HIvol 7H El ek e 2w Bavt
Fele, w37t 8 AloksiAe] PolAA] Azao] o B e 7J°ﬂ RREES
5260)0] ek 2] E(large pool)o] OJEsH= 4 2 oz u

#4171 T4 HIVel ZrelElo] Qlrks 48 BAHoR EO#% ﬁii
3 Aloley ek AslE WA FH7} Lok,

e
2
e
52
rlr
Y
>ltE
E
N
1o

rlo LN

AN

2}, u]=69)
19939 A| L] EHA A AZ2A= E-H SAF TA|of] SN 192758k
g 9] ol A FAILE AT 8,0000] ol o] 2= AE2 s

65) 747N T BANES L CRF RS E OWEBIREHIMTT 2120w TiE "7 7N 7
CRFIHHE S ENHEHRD LU OO EICh bS5 TRIRARE SIS L
5 CHIFFR BRI DR DD 7 0 & ¢ T REBHRIZHED SN D &) NE &S NEf °

66) ml=ro] FoHo] HIV Y /o] rhal Kol 9} o] gt 2o Holuz HIV 97}
790 Y= EHS ARSIt A AR S 5= oS

67) FRIFIERI, B - iR RIS & AHIVEER: FA Y ORG 2 T 0127, Kik & FEMEEOHRM

R TR AR Sy, 1993, 02. A|471H.

otel wl= T W82 A4 vhak(QIY ot ) S/ AA ) 7 244

Folrt.

68

%



AR A2EAY 247 FHAY- Y 2011, 9, 29, AT 2008tH6776 HAT Fste] 103
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69) Joseph Kelly, THE liability of blood banks and manufacturers of clotting products to recipi—
ents of HIV—infected blood: a comparison of the law and reaction in the united states, cana—
da, great britain, ireland, and australia, 27 J. Marshall L. Rev. 465 (1994). #|478H.
See also, Contaminated haemophilia blood products, Wikipedia, http://en.wikipedia.org/wi—
ki/Contaminated_haemophilia_blood_products

70) Joseph Kelly, THE liability of blood banks and manufacturers of clotting products to recipi—
ents of HIV—infected blood: a comparison of the law and reaction in the united states, cana—
da, great britain, ireland, and australia, 27 J. Marshall L. Rev. 465 (1994).
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Pharmaceutical Product Liability and the Burden of Proof

Hyeon-ho, Moon

Supreme court research judge

=ABSTRACT=

This article analyzes the case (2008Dal6776) which has the issue how patients
have to prove causal relationship when patients claim against pharmaceutical
companies alleging that patients were infected with virus due to contaminated
blood products.

The Supreme court held that: (1) if patients prove that they didn’t have symp-
toms suggesting virus infection before administration of blood products, the vi-
rus infection had been confirmed after administration of blood products, and
there were significant potential of contamination of the blood products with the
virus, the defect in blood products or the negligence of pharmaceutical com-
pany in making blood products shall be presumed to cause the infection of the
victim. (2) The pharmaceutical companies could reverse the presumption by
proving the blood products were not contaminated, but the fact that the victims
were treated with the blood products manufactured by other companies or had
received blood transfusions is not enough to reverse the presumption.

The case is the first decision whether the burden of proof about causal rela-
tionship could be reduced in pharmaceutical product liability lawsuit.

Hereafter pharmaceutical product liability cases, it would be necessary to re-
duce the burden of proof about causal relationship in order to make substantive

equality between patients and pharmaceutical companies.

Keyword : Drug, Pharmaceutical product, Blood product, Pharmaceutical com-
pany, Product liability (PL), Causal relationship, Defect, Negligence,
Burden of proof, Presumption, Damages, Infection, HIV, AIDS.






