LR E}8)2] 458 =EH+¢ 2010.01.30
20104 29 pp.51~82 =244 2010.02.13
A =Y 2010.02.23

ARk Bl TE)E FIATR T

- EAHEAIE THE —+

A

FAFGALGNA EARY T84
a0 FANA Ak EAH 273
. AFAEA] AR EARAYAT
V. d <

=B =~

FA] ¢ EAY, AFY, FAAY, FALE, IAAEA

I.A 4

AFE GARL Aol Ao ot dAstHA @Hste] gAstoor sh= &
529 H(common project) Vol FAAIS} AT A 7| &8t AHE L

P RIE 2000, 12 116] TRelAjel BAp sladel FANAY B FAR A
FIRAYRIAT - FRTAY AR FAARGANA B} ARG LA
o B RAURAe BlraWe - FAVEAS FHoRTHE Ao YT 28
Ang AL HAE.

** QPP st Rejsiat AL

_.5]_
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AR s 3?_ dolm, ol L olf7t wie tiFste] ozHoz A
S|k st PRsPAF] Baest e Uiz] Ao oste AEv|E st
Z1o] st mlsitAtAbe EldE AZISHA HA, oldf FARRES WA A
Hre] ez ZAE siFstd AdHAS ALt FASIA k8T Ao
U, 270] 93] g dolls A &folv FA Y A= BYsiAEY
Holl 9&EsHA] o 4 §A Bk 227 %9 AH o)l2 wjo FARAE
< gi7f Aol gk A7t dsfid el EolAl =Y, BAES, dispute)
< S)AE57] A ARHES, battle)S W 4= A Aok o)A AFgAdEe
o ol F5HAY T otWH YA ESAoF sk Hwol Hu, 7

olgdrt, Jefut FAFANA Aoke] W& Fol 231 22 AFRES gt

ARFES I A s8] st Z) 2419 WErt ded FHolof o)
£ ARl FolA ot

[N sashe B2 A7) A el w2t agd ¢ e, &
S ARl I FoME 5] () A ZdY FEH T HHe
I &, Al S3E B AYA ohi® Biteld S-S & A

£ & Agigd & Qlojof stR(*EfES] BT, () WEe] dF wox 7}
FARLE oA HEE Hole Aol 48T AJAE F 44T °'°1°F
st (ko] IR, (i) 28% HERQ £ st oyt FUiEE %
FI Al Aol 7Y anHd AJAR 5536 A™E 5 QlojoF drt
("REs9] B, ol=lgt 374 AHe BAl= ]3 AFEA o] fHolgt= o
gollA vl AR 247 () ESiAE R A% (litigation)S ©|&
& Z197] oA FA(arbitration)E o8 A9 2A, () 2% ¢
of ol =77t Awde(urisdiction)E ZHEE T ZAJAR(“HAHHHI”,

P

1) UNIDROIT, UNIDROIT Principles of International Commercial Contracts 2004,
(2004) p. 130(Comment of Article 5.1.3)(o]st ‘UNIDROIT Principles 2004’2 <{1-8);
L84 - FEA - FaE F9, TUNIDROIT SAAMAIFER] 2004, (HEA), 2006) 144
H(A5.1.32 FA)(0]5) ‘294 9, UNIDROIT 934 20048 98), APHELZAA
A(International Institute for the Unification of Private Law: UNIDROIT)&= 1994119]
I A AFAIAF A 2] (Principles of International Commercial Contracts: PICC)S #74 -
HEELE L, o]o} 2004\e) o)E FIHEITN(ES] ¥H9 A ZEAEd, TAE
rAAARAI ] 20042 St BEiojAE o]2 7vd3| UNIDROIT flolgtre &
ct.
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international  jurisdiction), 283 FA9] ASlE FAA(place of
arbitration; seat of arbitration)& ojtj&2 & ZAXe] &A|, Gi) L 29
AA o] g3 ZFAW(governing law; applicable law)(A|2Fe] EAH)LR o]
L vete] Hlaw)g AR AAA &2 ojwd Hit(rules of law)E AT
A2e] EAe|}.2

ol2igt e BF FATJA LY EANEAE Aot atEHe 7EF
EAjoln, ATl £8& ot Y] FEA AL Fsted A -
olg¥stal, Aelute] w2 A AHsH] Hie FALAFAZAE 1 Z
Zte] Ao st Ao tisle AAR (AER AEAY HERA A
HEo] AEHEVLY T8 woh) At AT = A= & A %@

2 Qlojof jtrt,

olof BilofA 11 FollA Aol AW EAE wHstLat ¢t o]
Aste] olstellME HA FAALNA EAMS] A A F2TAE AW
T, 2% FANA HA L] EAYE st FAS 47 oju{A| 1
sta] A Aol 8%t Ao|7} g BRISRAN, olof, 1T =B
7128 RAHRAERAME 2180E AlgAAA ] dgHoz FAYE oF
A Aeshe geto] JEXE =sta(V), B2 EIE EolA ZATIHEA
2 hRedt. 2as A4 23479 IS FRh

rSL‘
i

F

Nl

I SAFGA NN EAYS T84

1. Akt EA49] ¥4
oA EX717F 0F BEAR 4 & Rl FAARY 227t He A%

2) 99} 2ol F71AHY] EAE FAUAEY 2AE He A2 2ANEE AT 2% F
Al @3- AR A W82 Tl AFRte] gl weh 27t owdt FAA
& ZEAdl wet 2AeHA Hed, 2T FARS AN viRst I Aok 25
3 YA EFE AFste E79l 712sh7] wizelch 91 - Aglo] 3 ZAY 1A
& Z2eA et AR O FAEo] ouet U§eg ok Y7 AFHEA
oAsts THLE Fo) Aty —rﬂ‘@ﬂ‘)ﬂ ojste] AR, 53] Aol FEHA o2
FAEY Aol 2 EH e 2 Ak EAY &R
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= oA HEY Ef) foja PHs fX
ool olfE H+F & AANCFHRN), %KH Jo] ojgog AT AL 3
“*6}711 R 4 JaCHufranT), digoel Ags Eolddttd 1 ofdf
Fst7] st HYol 252 AT = ALCFHXRI), 2o o 5
?.} Ao ot AAdge & £5 ACRITI). ol2f’t AlFgAA
o] g2 2FHoE Agol ¥ FFLEA R gfste] ARHE AM
oA vlFER Zoln, SAAL Aol 7] W & IAA ol
A7gEe] AgHE A% EAY S Uit
ol BXol, IAALY EAML ol J71 WHAA (A, T=4,
FEES] 259 FPolA EAT IAA (I, UN IAHvg
%4 UNIDROIT SAVIAAFAA)(ES] A F9d 5 ot I8 &
Ao AdE 4 e FUWHY We '3%7}“‘}3} Folsteg, Ak g
2 I 7140l o] wet bl 4 glen, ol 53] dAAY HE
of mg At T HAFHLeR 7%l 2ot BFE7] fge)Aye &

3) ol SEuEt FEANAHA AHE goleld, #RlAAdHE ol ARHE 5%

o} ol GAT AP ol T EA9 HAE BASIL 1 HFde] HAE
Ao FH(AIE)Y ZAoth diEXo2 S FITA w4 71y

A7t e 298, SRR QFPE Fol A

4) o= 19809 F=AEEojufAefe] eF UNH2F(United Nations Convention on
Contracts for the International Sale of Goods: CISG)& A%k} o] Foke 1988, 1.
Lo aEabi, I A2 20099 119 84 vty 3gf 2d=3l ui=, F5,
YRS THSl] F T4AMFolojch fLelviels 2004, 2. 17.9 Fekel Ziglstala, 1
o2t Fok2 2005, 3. 1EE v distdz  wasigrh AAsle
<htep//www uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.htmll)
Tz

5) ol =AAY ] Z|EUHolel & 4= glen, CISGAAE olg FAgith &3] C
£ AzA FAAR) g3 J&Eﬂ(pracnce)g} AR ] Folet B usage)—l —';L—L
A2 A= 9o, AT 274510 A AT (international trage usage)ol gt Al
okpdol BES gAety, Xt AT A2golA Akl £l Qg Ao F=H
HE-g Jg%it

6) webd] FAA k] AR AHA (LW, self-sufficien)?] AGAE FAsh= 74°
nie Fagh dojn, IAAGHREY AEH AUAE FAAdske Zo] 4RtH FAE) g
t}. Fabio Bortolotti, Drafting and Negotiating International Commercial Contracts,
(ICC Publication No. 671)(2008), pp. 152-153. 28t} «§7]9] zAEA AefAME ¢ 9|
Aol BEo A7) gl fAst AGAE dnjske AL opn, Aok W2 Fwrt
12 = e T B L =

P

).
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AR AYHT 52 ABFEo] oHER|e] o=t Aok go] 2HE
F& Q7] 2o}, metd FIARZRAE A AAY AH4ile] e g vt
F A& FFt 39 olde M Bl £AWe] ARE 5 U=FE sk
uets xejstejof stk A, &5] sl AoE, FAA A ARG
o] 4% T2 FAAAA Y] YA wpet GARES Aol xshe Hio] w
gt Aok WEe AT £ Jenz FAARREL HYS 3 Ak
Al Z}y] AAR zkEolof Sithn RS 2 Q= AL RS Aoko]
Aol 283 Yz FHst 7] WEolt}
stEn CISG7T HAIAIRCRE & A43E& A5 A4 9389 &5

o|f1 Qlr IFAEEU] Eofoll JAMZ A EAYL AHs] F8
A2 E&UT. CISGE BARREY 92 Hgo] viAld 4 U B9
Yeh? vl& RAqEst & Jok=o] 4vb Fobge] wet 1 H8HHEHE -
AP A2 A 3712 Aojrete 1 AA HolA ofv] 94 &
A0 WH EAH10E kA5t Qleng, 11 ZtZbe] tisiie sd EAYE

[s1 ]
=2

9 @

T) CISG A6z H=.
8) CISGE ) "l=gld dd4art e IF7Hel=d=)et wfseisl dgd4art g 7S
A7t BF Aokl AeA1E A1g Aasidd () HAAFTY] AR 3o ot}
Aokzyiol Agule H2(E A1 AbZ)ol A§xEut, Aze] o5 248 YA
BWEEmelst aka, Fae] o8k #H8-g HASOEEIeRr St hHed
Pstol, CISGw= A= o g stold 1 AE-& vidishe X9 28 & 5 U=H §
BEHAY5E). CISGY Hgo] pelo] AMsl=, A3q, “SAESou) g eRCISG)T
A, TAgHER He AS50E ABZEWEE {stadT4, 2009. 9)(olst M3
g, CISGe FAAHQO0NE -4y, Jaie, “eh=o] 20059 ZA|oiaid 7l Ha
8,7 PRI ATE; A0SEEZAARE S, 2004.12) H=.
CISGZt 8512 e AR, & doke] 2489 Yl Fetitezay Ade= A
ol e S ol ‘9 B0l st Al AAH FAA(CISG AdZ Aas FH
Z), BEY 4749 oJA(CISG A4z AbZ Fz), AXEAA(CISG A5% FZ) S0l
1o sfgsid, 1 el winfAleknt ARE 5 9l ARbe R #okE oodiy], 4%
AN, Aok T, AA, AR} A, APekE, ATl Fol glch olo]
stod AAlslE, 49E, CISG2F ZAA(2009), 246-260% Az
10) CISGe] Qlgte] FgHE Ao 24 CISGoA FAIHeg sfdsz] ohlal= 27}
P& WCISG A7z A2d Az, o5 ‘W Aot 3} CISGE Uld 529 s
sk B4l “[CISG7H 7128t Sl durela, 1 93e] gl A9l AN 7
Zof osto] HLEl= Ho ule} AR oJof ek FACE CISGA A 849 B
Zof Botd AAsle, H3E, CISGeE ZAIAME(2009), 265-276H HZ.

9

~
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ZAste 1ol efsteiof 57] wiEolrt.

2. FAWE 2T 129 84

At d2H EAYE AR G ol AR Bl et
Hgo] st At Aol A¥ 4 ok A, LEvEr £EAHES,
principa) 7} ZEAAA ] AES DAL DALl ok 24 SAE X
ez AHst= g dejdATE AdstdA, AGME EAMRTS
F2 &2 A7t A& & k59 Fo] SEuet fEAAL oA mA
Aol thste] zpizro] BAA Ao oz £dYgAet AAHRE F5HA
FEotAt 9] diEjdAKE AttAd et Fagdtty & o, ZgA o
gjd2 o] Aoke] A|A FAYIDo] BFAYHQE FAdte] YT a7isto]
287e] BHapo el BAETEE P 4 Uk =y gkek o] A
oFe] Frfo] ghabgolatd mebA e Al FFo R g £EUA
7} MEE 1A4E F5stAY d94Y At BASHA FUksta ol jlst
o Alotel T8 Fox 0]9g FX Y= Aol TotY 53] P EA
& 251 g #1999 ARt BAHE 1d9X9 BFEpA)E F4E £
Uct14) o]t tiejd el BAFYH B AL ZHZt eI o]

11) ¢3719] “vield™e “commercial agent”& AAghch, $-8 APHHISTE-A92293)-2 ¢}
& “digld7olgl sh, RAAANAME “deldroletes golrt del AREET Sle], B
T T8 ARSRh

12) Aieke] ARA 2ANL F8y FAY dulEE Hdo2 JFamrbEoe] Aleke] #A4
< Fosle SR e Feol, FAANEL AWl FAHo wab (AAF 44
o gJ5te]) AAYHE FAYS YRt AHSlE £4 1112.02) =

13) ZgrA9A tielge] B rgde Audnrt gy 2% 2|7t 488 7|22
Hlol AR 283t RAFEL Wek Aoko] A&Eehd o] wgke £48
Fdgdolt,

14) b= ARH A92z002 AN A8 “delite] gxoeg Helo] Az
Ak G4 AUt @8] S8t olR Qleled Aeke] &g B
2 41 Y A9l delde 2o diste] A BAE A7E 4 uh (o9
dalde FddAlels el diagoltha F4ste] tizlde BARFEE QA

15) verrt Sejutal A Al92z:2j29) Aol FAF AR ) HtlE, 4BE,

FEAA T ZA A A4 (FGAY, 2007), 30-32BCHAAR AL qalde] HE
- A A92z029] AHgHet wystel”) Fx. o) shd, diEdE FHA B3
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Akl @3 +5URE D FIAS FVY FAYCR AT,
Aol Aze 1AL FSIAL A I At AR Srhe
7o) maps HRHe) BFOE AF ol oAy, T~ ey g
2 ste] Aore] F2 oI ololg Un PA YL Ffolt BAFE A

oe 24, Seluete) on AARALA S7b vy ol AxY7 Bel
A NAE SEsHe At APsHAA, B A4S A8 mAstelor she
28k Aol glol, wok Aokl AR AEIIZHE Shishe A9l st of
diizel 10%0] Sigehs Sietd(panalty)d A2 oPgEte 2%
23, %] Belels Y2 #9E AZAT 4 Yth1D o] AlA 2
2 Z7ge] EATYY TIYe AYBrHAL sjpazgE gHos
st =19 olFEEIFFYe]l EAMCIE AURgGe Ra7
=1t}.20)

e e

-

2 oPJA|T, @A) FHRo L o BASIeok FL sl olo] JIMELR F
o] A ZAFAolee HAE FEsl & Fart Yot rkEE A, 339).
16) ©] ol Bortolotti, op. cit., p. 3291 % < 7155t Aot

17) o] <& Bortolotti, op. cit., p. 3391 A& A& 7HEF Aolot,

18) F&shzo] thE ARo] glttd of2igh Lol EAF oW M7, characteristic
performance)& sh= AR tik]le] 9h4E 71D Sl =719 Ho] EAYeR
A4d 7Fsd2 g Eoh AAslE T ML2.0) 3=

19) =4 glebdzdke HIE Wdo] AX SR Fdo) HEsirt st A
= oy 93Hor 3 A fasih 288 HEe 1 Fdo e w2 o
ol HAg Adste 2JE 4 gt

20) "=E ET FGuiA 7t S Ao 28 (liquidated damages clause)st
< 383tx, Bolddel] digt dAedonA FAHoR AESIE Fol I FHA|7t 9
v YFExP(penalty clause)> FHE HAwHoz HAYsty IrHUNIDROIT
Principles 2004, p. 251; 294 €|, UNIDROIT ¥2] 2004, 277%). &8 &A9 =
o] &g gzt Aohdzdila] oARE I 23] AF@TIol oht

3 o) AA0ge] whed,

3]
A
A

O

o

7

.
i
.
S
7
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I 253 S04 A% EA™UY BH

1. =¢

257 A FAAHANA P dEAQ] & 7iA 9] BASAEEA,
Fe B AAY] EAYCALGY A4S AAsHE F39 HolA o
A Aolgt AAIE Zteth ol o] FAAYEE AR o S Y
NA FAL] ZHLo] AEHE HEY AEYPFAS F7] gEolth o]gA A
Zxof] 9ot A= HEEHE WS HAY(substantial law)olz} Ft2D
A7IME 25T FAZR o] At £AME 23 13S& 1ETh
olggt Aloke] =AY dUtHoR Aok 44, A F& - HA F AL
9] FHA,2 Aol 4, Aok offx} Bold, AEo|se] g A,
Aeke]l £8 F Akl dA(substance)®] A H-gH} 2324 oyt &g
EE Fa FoR, AEHA QAWM o Ut ¥E Yk
AL 11 F7te) ZAYA7A] ARsks BHE e AYS fosteiofF gt

2. 2% 449 £AYe 23

20) AAWe AEa} FEEooF gt e SARPI(EE AEE)e] diulsle Adel
1, A+ AAel divjEE Zigoldh

22) oet Ao A faddel A8E 7Y Ao, 2 A F29%)2 Eel)
FHoR grer I Alofo] fasHA AHsAL Aeol 2A8E EANE A% 3
EE AR AN Rttty FAske AAE A3

23) & 2arget Algx % A0x: olE FE YT =ordet Asx Al At
o] At AEA fade A ) dste Aoz HAskaL, Al0RE At
a4, Aleke] oj®, olse] WA, fute} A, MFE LBATE R W, 28N
&, A2z, Aleke] Fae] At gAste] YA olof Hate] gAlsle, MY, T
FAAET FA S AP A 200D, 85-90ACAM AT FAM] HE &
HE5A doRdd “mupde)) A

24) Akol WhAle] disiM Mzl 1 Ao A ostny, 2] SAAMES A7z
A HEYNY] WAL A

25 AEPR A AN Aol o] Wt sl 22 T2 "2.0) 4E9H

A% - A=) Aofelel BT H=x.
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(1) ol ot EAMY A9 - =35 £74

ZAAkS] EAY ARl ot 8] IFAAYEL TAERFE] E7H
ek 1980 $HF=AIFF(EC Convention on the Law Applicable to
Contractual Obligations)(¥%¥ “ZulgeF)S ohE 835k QleHh20 $-2
FAELE Ak FARPE BAA B BAFoR AdHR e o9ttt
T Aste] EAY Adef TRt FARAR 9] UAE AERiT) FARE
Bol BAAHCR EAYE AGY & ke dols oEol 91, I g4
AMZ Agto] glong olg Awe] o Faw vt FAYS FAH
AL 5l 8E, ol Aok el ZE APerRH dHoR AHY
F Qe S APED olEgt AT EXH ddo] R Hdis:
AL A5 Agtolch29) ole} o] Er o] FARS] St AHHE 7
Sofl 1 AN ‘T8 EAY EER #ERg)olet I

FARLE0] 2 EAYoz EAT 71 #(Ad, d=He AT
Sl A2 9Re] ey, oW UNIDROIT @zolut M (fex
mercatoria, law merchant)¥ Zro] ol 7o) o] opd H|FUH HAE
F8H EAYCE AT 4 Ao dside =] Ao AFH =AML
Ho|2 2 ojn. =7le] WA Al(national system of law)Tto] A¢ke] EAYOR
32 4 71 dgolrt. olof o5k vlmuWd Wi =7he] WHde €9
dido] AoHng FWH FAWo] HA EJth0 93 AR A%
EAYe] Bt P WA BRo] e 37t W62 Aldelzt
TR A G, FuH EAY] Fotos At Zol "BARTL .. AE
N (H25% Alghelelr #FAst22 UNIDROIT Q&3 Zo] HZYH
HtE £33 £7%0] 2 & Qe AeR & oAt eu o3| =0

MN

R

26) Rubger A3z Az, Zokgeke 2008. 6, 17. Regulation (EC) No 593/2008 of the
European Parliament and of the Council on the law applicable to contractual
obligations (Rome I); 2 sttt

27) &= A A25zx A1 27

28) = SAANE A5z A1 A

29) WEmu AR §14,(2001), 919,

30) 24, "HAA A (R4, 2003), 202-203H (015t ‘AFE, A (2003)

o=z 98 H=x
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Ak 2 Jgelx ety AR UNIDROIT 948 FAYOR A
At diolli= oflelA BERo] AAWA AHozn I7lo] Ao HfgoR
HYgd Aoz & 4 Utk

A& 249 AdNM T FARE Aleke] gl #std EAEES A
& 5 Jom(EAYY BEXA),3D 1o wel GakAe shte] AelA 4
Adi Ak AgE &8 ST At a8 &8 2 I 9
g A 4 Ut olB A EY(dépecage. B “BE)olE} gt

2 Ay A 23

GAAE delg2 EAYE QSR 2 A9l Age EAYS AEH
dZe dsto AHEHH, o|FA AFE EAHE “ATH EAY o= gk
S8 FAAEAL AL EAY-E AHekA] ofUgh Ao Aok 1 Aok
I 7P "R BRlo] Sl =Uke] el Qg ofr)e] “Aleknt sy W
A B0l = 71 7S 7de] THIRATI(RE BRI 012 5t
£, ole 9 FAARCl T AR YRS #L, Eotdef T H
TE 8oty THIAATHYRE FF Aoth3dy oljtk HAL 8=2%
FAHoZ de] AL e AZAYZoth34 oyt HEA HEo|, AR
A FAYL oL “Frte] yrolojof SEE, UNIDROIT ¥3oju} Al
(lex mercatoria)¥} Zo] dsre] o] opd Wit AWH EAWYol E £
At

Lozt g8 FAAEL ATE EANS AAE AT AT &
Teul, oA () FEAe Aol F=d, () ol8&A%e] Heole &
A B HIE ol8tEE obs AR, Gi) 1Y - =3AE 9 ole} fAMEE
|AAZA %Y A eolz FRATHTEY, 8L D Zol, Ay EA
2 o] sk FAAL ALGAZAA ] FH ARAGARAE ¥ e 9A
A7 Q= FUEe] ol UPHATHOR FAF)3536) o]g} o] “E

3D = =AY A25x AH2%
32) 3= AR A6z A
33) HRH, AAA, 959,

34) A8, IA1AHH(2003), 2137,
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(3) AAHA A - =79 Ao HY

et Z2 98 FAAE A5z} A6z “AFEH ARE A8 A
Quf, oje} TR AR “HAYA 2A70] QUrh3® T GAAEC| &
Agt = Holut ZA|Eet, UNIDROIT €3 5o v|=uy3 HIE Aok
Y802 HYAZ]E A(Yincorporate into the contract by reference”) S 4
o}, FARE0] EAMZHgoverning law clause)ollA] EASE Aot
INCOTERMS 2000, UCP 600 59 78-& A% &AWl A3stde
o, AHd 1 239] si44d 230l “AEEA A o] ofzt “AAYA 2F”
of BEFst Aoz AAHE A%, I Ak dside Hds] ABH A
Hol A xojof gich mhebd AAHA 2749 AHele AWH EANY =
WA 397t A48 AR b ARE EAYY FAE7 88

35) = FAAPE A26x A2

36) mEbA dast deA, g Aol gl A, I sEARRe TyA il Ao
9] FAh)gA Y EAYEATE E2AY)S dEHd F8 ARRAT ol 271 =T
FA7 AUPAFTOR FAEo] mekao] EAo] Hu, 35 7 ARSI (=)
< v AZGRHEE) Atele] FA|wuiAleke] AP FAYL wzle) FH AR
a7t Qe =9 Yot

37) A3, SAARE(2003), 2139,

38) AAHA AR AEHA Ao o] Bsto] AAS)|E AFH, FAAH(2003),
207-209%9 = E=Z wiRRE, ‘FAAG loiM EANZA B 47 R
S, AEGEEFGATES], 1998.2.), 27-28W; o8&, “ToAR; &AY
A g Ao At A7, AR A8E A1ZGEHEAAYENE], 1993), 166-167
A gz,

39) ZAFA(Er ZPHMde 2WE 3R EE B 549 237 2413

YaJ4+A (internationally mandatory rules)o] l=tl, A= Z7¥ANe] ZAsigAos

A AR gojel] o) 1 A4 AT & gl e Wi, I GARRY

golo] o5 H8-g wWiAE £ ¢le Wt opat AF FAAgo| gFHolEe 19

fol HiAER U= APHEe Ltk f8) FAARL QUEEH| njFo] ZA W

wARlel sid HEDA FL=olof sl digtu=e] FFFHL of ¥l g5t 9

ZHo] FAYoR AAAEE FLr ol HEJh T FAHsIe] YA FAH 7

Bt ol Mde WARCE =Rt AHEANE A7), FAH APyl

ot A= Aadd, FAARE(2003), 92-999 H=x,

~

o



62 TRV 5 45 B (2010, D), 08 TG BT

SH= 9 elA SARRREe] Akl M slbont A Fel el
A%kl thgol Hekao Lot W2 AHWH 2ol glow 1A A3
Fod FA89 FUA ZREFIt O A 4853, debd wop 129
Aol golcietd e AWA AN FuH ZAUTe Hgo
Agict,

O

3. SR A EAYS R

(1) ZART) G FA7| 2] FAFA B

SAASANA ThFR EAM] BASEHLAD oj7] A% FARAAHY
B0 UAe) ARG EAM el BB FALAY EAY
o Pate] 92 FAYL FEFAGELER) T SAZY(BHEHES
SHiL SLE, ol ZWAHANLD S2] FAMA PAREC] gelo] olstel &
Agel ABTRS WA RS LN gomz ) et FAA
(fr)d] Aol 98 FAEel FAUAe] AMCE A8Hct olo] ga
ASe 07 £ FAel slasks W9l Wl AxY £AY FARe
gatel FAEAC] Boto] gl golF 4 b ok, thet 92 FAM)

nuol 3L A4 AR Aol Botel PAARAE P2 385}

40) AFd, SAAPH2003), 208H Hx. BX, o}&, AA=E, 1729

41) FAZIAFANM EAYCRE () ST EAUGEALY 4 2 42A fa
e FA, AR 59 £, AR P A4 5), ) B9 4
Aol &AY, (i) FAEAY A lex arbitrd), (v) FATAE AFY ¢ A= A}
259 HeE(dasEn 89529 £A9, (v 23R FA7FsE B A4 E
(arbitrability) 9} #7134, (vi) SATAY AMIL FAVAY H4a9 S, ik A
w9 - "] A Fol ARdd A, TSANAEAY ST
AL, 2007), 39-449, 145-146(0)s} ‘38, FAAFQ00N'E A8) Az EF F
71 g48lol (delocalization) & EIF FAFAEANY AEHA =20l Bt FAs]s,
Roy Goode, Herbert Kronke & Ewan McKendrick, Transnational Commercial Law
~ Text, Cases, and Materials, Oxford University Press, 2007. pp. 645-668, paras.
17.67-17.123 & 1] A% - 2708 28 22

42) 8 FAEE A2z Alge] wet FAHR)7L g <t Sl A8 AgHd, o] 73
2 Zsaadelzta Hotok gt Ad, FAAT(2007), 419,

43) = FAY A0z Aol [FAI-S gl wshA] oflshs & FARE
FAAA e ot ol 4 rk”)

rlo
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NI

upeba] Sejuabrt SRl Ago] AAel EAYE 8 FAY A29zx
(EAe] Aol 242 H)of upet AA=ojo o5, offiolA Bzol F A2
27t BAHo R 58ste v wet AAY EAHY AA st A
AAA7F sgEek, EF FAAANEAE Al 7185 nstitutional
arbitration)®] Hel2 LP=l=dl, Hdugd FAZITL A9 glo] AAHeE
1 e SAWAS uhste 9len, I FAERd AN A4S 2
she F3e 51 Ak SAARA, GAREC] 98] AV B AEshs &
e O 718 S G2t JAFE Ak AR SAHI M o
gt 1 FANA A #AHe 1 FAFR 2% FAHo wek AR
.

FAA7L SEuEel Ao, SAEAte] EAYoR HEEe 28 F4
He flot gol dAel EAYe] Tote] FAAAAE 4R E HA|9
EAYE A7 FAHAANA Aok Aol wek AR, o]e} ol
g9 gollA FA7I Y FAFAL S8 FAEA g A &
Al AR Wt Fastre] T FAGAES BE FARAAE 5
Bt £ EAEE 8T EBot ohiet AWHY FANE AASH] A%
1A= A HOZ 7%t

g YA FA(ad hoc arbitration)ol A&, FARRREC] UNCITRAL S|4t
At 22 JAZAE AT Hxe] FAFAE sk FuAY, HAY &
ARE AAsH: Ax WA #31E g9 AR o2 Ao, 18a ¢
webt SAAA ALl 1 AAY EAHE 8 FAHAH29)] = 2
chal=g

olof olstoflA= Al FAH Wt L7 FAYT I EHE )=
& 4= 9= UNCITRAL EHIZAGASAEGGs] ‘2SA4H)409 334
A, FA71H] FAFHLE RAAEAYES] FASAFAR ICC AT

44) FA7IB] FAFAL SAEA ] TS G| Qe ggelgty ofs)

45) 3= FAH A29x A1

46) ol= UNCITRALe] 1985¢ =St "Model Law on International Commercial
Arbitration; & % gt

s

% glek,
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PRSI gEy Y 45 48 (2010, 2), I 1 #a BRI

147 QNSATHOE UNCITRAL 2472808 345 ohed) vl

(2) BAol AAe] 23/H EAY — FAAX Y 97

@ ¥%

SAGAAEA ARG B AAY EAHL tE-E Aol ZAAES]
Aok A FAHOR 2Hgt) olof] et ] FAHA29Z A1 AR
ojui} UNCITRAL RHZFAH 282 A1), HIAEAYE A2 A
25z A8, ICC FAFAA1TR A1g), UNCITRAL FA+E (A33% Al

D)

50| Z4320] Quiellet Tkt SAFAL A0 FAPe] Ade] wstel

AR AKS Pe] QR PAAEL A EE ZAFoRH
AAe) 2AEE AT 4 92, T FAIE Agte] glo] MEA H@e] I
sfolof SH ZE ofUth Hgo] BANSE WA Eb Fo BAT ofF
B AAF Bo] gk YA We AHT 5 Sths0 FAPE B2

47

48)
49)

50)

ol 1998. 1. 1. NAR FAXFA3 4 (International Chamber of Commerce: ICC)
9] ZA)7721¢]l TRules of Arbitration of the International Chamber of Commerce;(©]
st “ICC FA A olgt sith & 213§t}

o] UNCITRAL®] 197611 A%t "UNCITRAL Arbitration Rules;& Z|&3th

thot ALsgRe] ¢ FAAR 2SR ALY BA)L 1980d Zutgere dolsd
Aore]l BAAQ £ ML Aleklg I dof ZE APJozREH jyoezr 4
g 4 e Aol ek Agsh=nl, o) YA A9 Aolx EHFsith=
A7t GelstHAEE, FAAQT2007), 1529). Toff oshd, g 53 HAAY
zZgo] dist A7, 53}, 54 ¢o] Ee e 5A UM a4 Oigt dF 52 A
Hol 23 (AL 7MHssHl sl 84E0] HE &3] o] ¥ £AMS AA
she 9o} Zol RE Aoz HE jte|Hoz A 4 e Aol dstd SAA
2] Ao] FHE ook qich B3 PrRIEC| EAME PAH o geolela] pgtevt FA
Azl A ohE glo] FAe EAW rlstq Fetn diiste Aoz FAH A
£ ARE & SIrkdbid).

ZFANA A =AYHE FAAH A BHctq AR EAEE AoE, GAR)
Eo] ZAANE Mgt Aol 2 FAR|9] HUYE £A9 HA9l EAYLE FAHL
2 Adg Aoz B 4 7L BAHL) olof digty FAR|Y AL A8 717
[4F T3l olRoxER Eds] FAR|9 AHFonRE E2AQ EAHY 4
S EEsle AL AAESR god, oit EAFQ FAYE moksl= o] 9o shut
8282 1% 4 9l Holglal B As|zt fisith(bid). EF ARR, FHATF
(2007), 152 9 = 283} 299] &4 & FH=x
Roy Goode et al., op. cit., p. 664, para. 17.113; A3, FAAF(2007), 1529;
Az, TARAREEAHE, (EF AL 2000), 86-87H. o] 28] A (A253)9] 44t

Ea

i
>

=
=
o
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FAol AT, AR AT EAME &L At FAH A
(international public policy)ol] ¥tél= tholl= 5= )]

o
o
i,
P

@ Hl=UA ¥ AA&7FsA

FAGAEA Aol TARELS 5F  =UFel HAAELt ohvzh
UNIDROIT 9ot} Aoy EE wo] dutlz|sazt 22 vl=mW3d 4t
(non-national or a-national rule of law)& ERS|AS F£A1Ho=z oI
& Qlthe Zlo] 4=-59] Hgoln AAR 18§ AleZE F7ksk ot
th53) AM 28] ditgAS A FASAFAE AR B 24
st} FARAEIF 48 AAE D FLH dotd ARFEA AT -
ot 1 FAsA o] FAs,54 ICC FAFHE FAAES FAEER7L
Ao Hato] thste] 245 HE Ag=o] FAF 5 U9 sto] F
4% glzolct. UNCITRAL RHEFAYE “SARARE FAREC] €49
AR HLETE A8t ol oet E4S Tostejop 60l &,
FAAE0] AHE 4= Qe FEE law' (H)Ekl M= B4l ‘rules of law'(H
T e He fahEiar oy oajdt ARE WETHSD

I FAe Aol BGARARE ] HFWE HH(eflzid), UNIDROIT €
2, o] vt AIME At F8H EAY B EAHLE A

3o gt

25 shrbol,

51) A4, SAAR2007), 1539; Bz, AAA, 873,

52) “¥9] AW (general principles of law)oltt “FAIAEIA Lutdoz g8 ¥
A2]”(legal principles generally known to the parties)2] 3L FAREO] AQIH(lex
mercatoria)S AAsH= AL st Aoz B 4 9icky $tth(Hans van Houtte, The
Law of International Trade, 2nd edition, Sweet & Maxwell, 2002, p. 399, para.
11.26).

53) A%d, SAAFQ007), 155" L F 37, 38 #ZX. EZJF Carole Murray, David
Holloway & Daren Timson-Hunt, Schmitthoff's Export Trade, 11th edition, Sweet
& Maxwell, 2007, pp. 549-550 =,

54) HFAEAY FASAFE A5 AT AR

55) ICC &A++3 A7z AE 1E

56) UNCITRAL 2952 A28x |19,

57) Roy Goode et al, op. cit., p. 664, paras. 17.113-17.114,
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sty st RE AZYH EAV} dliHe 22 ofyn, T I% 9
TolA FAsHA o HATHS HEFH st AAEE ARy EAY
of oJstodof gt

HZUY A HFE Ay FHA EAHoE AAHCAEFHE AF")sh= Aol
Rs Ao Pt 8 FAHY sjHoR =fto] gl 98 FAHE 1
2ol = BEESAHEO] ‘rules of law'et law'E st ARRSEIL Q)2
T ol BF wes] Wolgkal WYst 9] ufgelrhs® ol £ FAY
Aozn ‘Wolghs 8oF Y2 u|2 sjNTozH BEFTAHAY T2
HAEE Z&dH= Aol 7Fsste 184 siAske Aol gshiEdde A
87 38559 =R AlEo R 19 Folgith o9t o], IFAIAE A
A HEYE e At FHE £ Ev EATHEeR (A HE F2

£, O Ake] AA EA Sy FPdFs H-8o) wiAEH, olF
oAl ofefet Zol BARRte] ofgt Aol AAYY AHoE o 1 AH
v H7) Ake] ygog HsE A chad,

B2 BR4Ae Fstuetz, gAREE] =y Wt A8EE AL
grolgt A9of, 919 FAY A9 Alge] FAo Wik olfE A"
HlZUE Hie] Hgo] HAHE A2 ZAF oily, WX I Hge] ojEF
Aol Aol7} Ql& Belup, ojufjofl= WAAFEo] AAHA A st 12
g vl Aleke] go2 WS o] ok tfo] A EofdfxE
AT WA AR 284 B2 @7] d2el ol oA Aol
2 Qs Al AFA HEWRAY Uil AR aA deAe AL
ofujct.60)

fhorst o

bu

58) $lollA Qg il Zo] 22 FAY A9z AT FARPEE FAAEC] AH
g el wpeh WA-E weof drh 8%

59) A3, FAAFQ007), 158%. vobrt Ti= 92 FAY A29x AlgelH ' oA
Al W T He Aol 1EE AMSECEN O HAE £ o B 5
£ o) HigtHstgg Zolsty AAsHEA, 58 RHEFAYA28x A1) ‘rule'2
& YA, ‘rules of law'E FAof s} T =FE AA FAE S ET A
olgte A& ¥ o & ooty 2AYUTh 2l A= Thid.

60) 238, FAAF(2007), 1599 =,
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(3) 29 A9 AWH FAY

SARAEANA BRG] RS F8H EAUL AFHA S AS
of FAWARE 1 24} Aol H4T ARA FAUES Aol @
oluf Aol WAL AT FAANES Agstel ABA FAUEL B
d wistel, FAIAE B8 JlBEAe Aeel FAVHRE 1 FA7B)
FAFA Rl et olF ARk, YAFA) Aol 2ol FeY Zol
grhd FAEAe) EAMoE AeHE FANRY FAW FA wet ol
g ARV 240 YA AT FAUE, At ABH 2ADY 25
of Wtel FARAEA] Bolgt Fog, olg ol FANAEL 25T B
e WAATY SAbEel Heule] Aoke] Ay EAMel R T
HsHA) et

ofeflel i o], olF stel, FAAA] AL FAMet S 1B
FAFANAL ATE 24 BHe 9 SAH AL FUA, O A%
FAH A0 e ol o] wel FAWAR WLAAERY FADES
T 4 =S sl B2 () FAWILIL AT A%PEE AYste

U

i

28] FAYE AAe] A8 ARH FANE RS FHoE
ARL A0 ke Jbg URE Blo] gk
of QT FHBAD BN AEPWA FHL T2 Yok HEAAEA
FAFAFAE GG Gol7t gl A9l FAWHRE Ahsictn
gote AAMol} MeAe ARy FANCE AEFhT FHHLE IC
FAFAE 28 GOt Qe A FMWARE Ayo| FWsiia
Yot WE Hgstelof bk 0T FAsH=sl So] FAUT A
Aol AT, Fl2HR S AETES FAVTHE ol P 2

&

e O o

61) E2, 29N, “FAGAENAN £ BA," TRddRedy, A0BEERAY
238k35], 2006.2.), 52-539,

62) = SAY A29z A2

63) tiEHAREAY ZAFATA A252 A1 A2E.

64) ICC 313 A17= A1F 28



68 TR eI, A7 45 4% (2010, 2), AT 1 Ra MEERILIY

E7), ZAWAES} A4 ASFELS AR AR Fi PEAT 9l
), o7id), REEAE@EI28Z A28 UNCITRAL SAFYR332 Al
3 A2 FAAS0] FPA A NS FE A9 FAWHREL
Aol 448 4 oty R AT wet ARss WL Hgstd
of S 1 FAFTE o= ZARI0E ST oA IS AdsiT 1
oA Wel £4 2t WAAS HRIEE G Ao, FAY] AL A
dste] 19 oM WeroBHE YAAE BIslels HEolXT AAH
ol Aol ¥ o]l g1 Aolaki G}y

zog UE 9 BARA, At ARY EAYo] BoIAL FATA
Hrl ulZYE WFE 2AY0E AT 4 QAst EAdUL. 98 S
H29F AP E FAWHLL AR 2N B Ak Fbg B
& Pelo] ok 27te] Mg Heslolop Ao n FHTORA HFYRA ¥F
o HersAe uiAs oA Qg mEEAY A28x A2ge AT
ZA%o] Bot] “FAWARI} AL Psstn B AT w2
A W Fgotolol FTy T Akt ol PARTr] A EAY
o W3t T2 A1gaE= g “Hi (ules of law)7} otyat &4 “H7(law)
ot oM oEHom foT gastn glong uIyH Wik Ag
A A% B 4 gl AoE 4T 5 Utk I FAAEHY A
ZAFHR25Z AL A2 FARR F@H 2ARE AHsHe G
7} Qe Ao “ZARARL FPsitn WP Aot WK A
L3P 31 FAsta, ICC FAFAGAN TR A1 AR 18 A “F
AEHRE 77} HAsitn A Piules of law)E Hgstelof P
2 FgReas vFUY WP BertsAe AU

IV. AFAEA GARE] EAMAHIE

Aot &2 =9E 7|22 olstlde IAAFAEA Ak A AH

65) ABA, FAAF2007), 1648 I F 720] 8% 2 =
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of gate] ofgA digstoiof sh=Ad BAE it AR Ad9E 4
A o ditezE () A=9 SWdes Adshks ¥t () AHd =71
SRS Addsh: o, Gi) A=Y FWEe dd9she W, (v ¥=uE
HE Agste B, ) E749 distd dEske eE A4 4+ 3l
theo) ofefjellA BRo] o5 ZHzZt dgddol glen BARIEAE A4l
A 7V AHAsitta waEE ek Agstelof gk Aol met BAAE
559 BgE HEs| Yt ol 88 a= A 74019‘.

AkS AT ol AR 71EHeR A TP R A4
RS =E0IA siu], O GEe8 ofF ARES ok ®SI7HA] duidt A
Als] AlekllA BAZ AJAE BAstooF shetl, °1E {8t 74 FAAE
2 I Ak £74el B ol= ¥z F AYAY MY dBe HT
of 28] glofop gt ofm) PARPE I EANY] WiES Hoh F 41 9l
A &4 & 5 Ao 2o fsta golstA @44 4 A "Arhey

1. A= S-S Ad9stke 3¢

oz 7} PARtEME AT SUEE S EAYeE AR
ot FE Zolw, ol Aol 4&sty|Rt Frhd 7}%} kst 7t
Hioto] Frhes) ApA ABAogL ZAADIIETL 7]

=5 A= FUHE £AYCR 217510}*—- A& Vg ’c_iﬁltiﬁl geheo 1
BN Aol vlste] A=l Kt &g Aol RAMUEAZAE F
&% HEZHY EgE ol A5y Yig-E mtelsts d Hoh fEjoll Az
A& Z0]7] wgolrt. 0

T2u ol23 Wigte] 4 B AL ofdE foF "art gohh

r?,ﬂ 44

66) Bortolotti, op. cit., pp. 67-76 X,

67) Uolrt GAtabEe] BAs Ao g -42—63 ﬁ‘i*.‘OHL gtole Audds O &4
F71e] Heo] 2 g AAAZ|E & F& Zlojch

68) =1, WiAe, AAE=E, 539

69) Bortolotti, op. cit., p. 67.

70) 29H, FAEER, 495 22 WX, “EA57te] o] AdgHE olfE I ¥
ol AlefgAtatet AL AAY FFARATL ABZistr)e] 17lo] AXES ALFTAE 7
&3}zl AFsittn 2357 otk e
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b A9 Sulidlel o] 4 AdeA f2d AL okn, §3] Z
=9 ol (fdd BT I7he] IuiRiolt 7ler Aleke] AyA FAY
of Hste]) ddis ESske AddEE Zdete B-fole HE Iet
t.72 d3ad, Syt £EAHES, principal7t siAF] A&t =
AeigA S Adske 49, et viet gol 98] A APTHer
eyl BAETFEE skt digidol 858 1 s i
o] 2%t =9} Fatgol L T BAFETY At At FaT A
golojd et FAEY 7l I o7t E Aol v HE
E7e 2 s Zo] vhgAsHA] & & Uk

E A B3] 2ANETHoR 4248 Adste Aeds, 7Hesitt
A, FAH ZgAF ZAZ okgT Lsteiof itk ¢ FAAMelY =
upgefoll il Bo], AR o] 542 FPRe YU vlFo] o]k o]
Aoke] EAMGEEH EAY, AWH EAMLR AHYEHEA 7ol g5
ofF 8,7 ol FAAREC] B e o] AviEt= 1 P ad
o] §7] WEele7y mEbA Aol A=re] S-S AASLA sk 9l
 98d, A =7l SA4A A deA 4R Y, 92 g o
a70] g Ake] AmT FF& FEA7t sEfFoof Jirt,

oad, Ferles B Syt ok 71Y(ILR)0] FdEotAlory ok
AZYAHLEANA 583t 7lerr8-& sEshe etoldaAere AdshiA, 1
gL g (royalty) & WY LHAAE7HD)E AFshe AL k1, 1
UL TN E sk, LES WA LEZF si9]9] LReA 371
& A e R 7t dasty I des dAsH §Hs)
2 len, olg Mt =AA AU AeE BAE o Yot woF 2
d %, LE7F A71dE9 AE& E°1FSIAL olF °lftE LRo| LE Z7}]
255 A71I0D & o, LE 5718 HYL HE 1 A% £7%o] &

o}

s

71) Bortolotti, op. cit., p. 68.

72) 1A, AAR=E, 53-54%.

73) 3= AR A9z Fx.

74) whbA HAR 9] AL Ay Ak £rHeR xptgie] ofd elFfoe] AAE gt
=0 FA A ZAPRFE FLstoof gt

75) = ZAAY AT7Z: 19809 2okder A7z 7 &E
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S}
=

N

=
H

SHoldet: 2= A FAYAE H&5td LR H+E 712

o1& Zo]tt70

o], 919 AtelolA, BARRRES] Eolu A3=o] AuuEE e AL
2 AUAEAIE StAx, 2o weh dolut A3FeA agol = o

LRo] &AHQ g=ye] wet $4stdHets LREAN = BE8E& 2= LE =
ZhollAq HAPstodor & ZQlEl, 1 WAL LE 271e] WY 2t A=l F
Ao Bttt olf2 ol AFE £ Uth7?) EF T2 oA AR
7t A3=E-g FAAR sk FATZE AAL o wet A3FolA ST
Aol YR Aol I FAWFCAFTFTARANY HPS LS LE =
7t HYE - Bl w8Ego] AgHg & 178 - 1 HPE ARY o
Y& Aot

9} Zo] At Frtel A A2%-& FsPstelof oA At =7te) =
A ZBHHE M qgo] gAY, Hol Al s7lelAl sgdolt
AFFABEE HAPskA] F& 5 gl Aol ety A =719 HE
FAULE 2k Ao] W& 4= vk ol2fgt Aed, LREAE FA4TA
AN EAPLAH] Fspr] Hrl= 235)e ofdd, tigxgel st LER
stodg A=) 2o stofgd AFRFANLA (standby letter of credit)&
AAsESE AU EYHZE(independent guarantee)?] AZE& 2= AFHF

76) ©] ¥ Bortolotti, op. cit., p. 719 U= A& 725 Aolct

7 g vt RARYY ARTREFIPRAE “Fmde] watady A217R9 2
e zaA opgt of'e, JAWAE ATk 48 Zeletes 435, atady
A17x(=H/AY a)e YY) ggyde] Adg 2V g agoer ‘L of
gnl=el ¥y Bx Fof] o AAARREe] 924 1 o] FAARAEd
ol ad A, 2. Wad ¥t A% EE old Fohe AW 2 7YEAMYG PEHe
U Al wel oo Fast At GE T SEUNAHEAESEon} o} ]
S} FEOl AF ALE A ] ohJsiguiEtn 4ol JtE A, 3.
I pAe 5 Ash= o] tigtulse] Haket Lot 1 uhel AR Mo ofR
W7 ot A, 4. FTEFo] AS A"(PEL WAL A7iehE A, Salvtete]
A ek =wAe] Jdgo] AdE £ QEE gt

Fol= Bl 4 9 Aol et UNF;(UN Convention on the Recognition
and Enforcement of Foreign Arbitral Awards)(¥¥ “w&geF) A5z A2 Abd
Bz,

HiL=, UNCITRAL 2HEAY A36x A28 #x. $ehiete] 49l g A4y
A362-A39% FE,

78

=

79

~
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(payment demand guarantee)Z a2 = o] MHciAY kg Ak
Z404 Bt fEgt FEE o)FoUle Aol d¥e Holrt

2. Zdig =719 SUidE AYste Wt

et 9 19 A= FUEE sk kb FUTE ofoA],80 o
dos A Zvke]l FuHe AR Ausis 9oke A sh(F
Foleh & & Ak 5] ZARPL A=Y We-E e 22X e
= 9% sttt AU 5719 HE B2 ARolAes Ao Aekeut
of AtE T diste] 7P AMAQ 2XE HH] FHHA BEE & 9
32, el Aokeute] g Hriiare] e S E8 e A
tiste] ZstA A8 thgekx] Eolal 1 fAE Aste e olfer o
Hohz & Alere] Agapgol gdogt Aol ¥4 5= 7] o]t

BE ARREe] 842 (bargaining power)o] @A Bddo] Qe e,
FARME AR A 2719 FUlgE EAMeR st Ayl a
TE FE0] 8% £t fle Aeele oE 4 f1& Aotk ey ol
A A AR Adste] &8 o] ozt shesitt EAM] &
sto] FHSM= di7HEAd 7HAe] 9 B QIEHE dolUxE slojof &
Zloltt, B&o] Ao ExtFo] 234 22 ¥ Aol FAEAE A7
of UNIDROIT 9423} 22 Y] viske ANg224 Jiiy 571 =
o] #AM s AAS= A& Hstojof @ Zo|thsh T2l ojuf 1o
= AR gidel o] Ao S-S Tshs B-ole A “This
contract shall be governed by the UNIDROIT principles(2004)[except as to
Article ...J, supplemented when necessary by the law of [jurisdiction X]"82)
o} 32 digkE st UNIDROIT ¢13]o] A8E L& stHA Al =7}t
o] Fudo] BEHor HEHLTE ohe Aol T Wjlo] B £ A& A

80) whehA] vtef Al S7he] SR 2ol 28 AAdelA Felft Aol
Aoy skl sulE EANeR d¥shs Aol A 8ol

81) Bortolotti, op. cit,, p. 73 &z,

82) UNIDROIT Principles 2004, Preamble, foot note &3,
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olth8) Uolrt olsk @A AHA el FAZEE Eot 9% AUEY 5
outt. FAS) Aol HHH FES FAMCR Qs o Bk 25
ol7] whgolct.

3. AI3=¢] S-S AdEsk= ¥

2801 A2 A e 4E TAYLR UGlE d Sela A o
Aol FUAA DY, 9D TP FAPeR Hgshs
gtol S 4 SIEES ol 2] AR AR BN A
A@EY BN FEF AX] ol Huh, 0518 Ayl BE 1 2
o) e B HEE 29% A9E 92 & U Aoltkso gy A3
o ¥We 49 el 1 o] YyrEoE AFHE dolz Ho| YeAS
Zgste] 1 ol g WAl F83] melslolol gk

ohgd BANAIYOE 448 HHs A9l 1 A3Fo] AVBLL
AEE e A0 HAPAS TPt EANZYT ARBYEPe] ZotHE
5 st Zol wEHst, FAE Agets A9l FAAET, BEZAY
ASols BESA, 3919 FAWHR} AL Al JFFADL
AR o, THF A3F W F ok FAIe] MFHES Selof A
oftt. Thit &40 H9el, BAEe] 9ot 2ol A3F) A Wneutral
law}& Fod FAMOE Adste A% BaAstel, 1T A3 Wo] F

o rir

P

83) Bortolotti, op. cit., p. 73 =X

84) Roy Goode et al., op. cit., p. 664, para. 17.1132 UNCITRAL ZHZAY AH28z9
RO, ARA RAREL £o AWl A Fte) We Aste] 2AMeR
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ABSTRACT

International Traders' Measures against Contract Disputes in International

Transactions — Focusing on the Matter of Governing Law
Heo, Hai Kwan

The "rules of private international law” or "conflict of law rules" work
to determine the governing law, the law applicable to international
contracts. These rules permit parties autonomy to choose the law
applicable to their contracts in cases of both litigations and arbitrations. In
this regards, the present article examines parties’ five options for the
choice of the law governing their contracts, which the parties should
consider when negotiating and drafting an international agreement. This
means that parties in international contracting should check the contents
of the law that they are to choose as the governing law before doing so.

The first option is to submit the contract to its own law, which can be
the safest and simplest solution generally. However this option is subject
to the consent of the other party, and is not appropriate when the
domestic law chosen contains mandatory rules strongly protecting the
other party.

Secondly, the option of choosing the other party's law is not preferable
in general. Even though the other party is strong enough to succeed in
insisting on applying its own law, the other party is advised to
counter—offer a neutral solution by suggesting the application of a
transnational set of rules and principles of international contract, such as
Unidroit Principles.

The third option to choose the law of a third country should be taken
with the caution that it should be harmonized with either, in case of
litigations, the international jurisdiction clause which makes the country

chosen have the jurisdiction over the dispute arising under the contract,
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or, in case of arbitrations, the way of selection of the arbitrator who has
good knowledge of the law chosen.

The fourth option of submitting the contract to the /ex mercatoria or
the general principles of law including the Unidroit Principles can be a
advisable solution when a dispute is designed to be submitted to
experienced arbitrators,

The final and fifth is to be silent on the choice of the governing law in
contracting. This option can be wusefully available by experienced
negotiators who are well familiar with the conflict of laws rules and
enables the parties to avoid the difficulties to agree on the governing law

issue and leave it open until a dispute arises.

Key Words: Governing law, Applicable law, Conflict of laws,

International litigation, International commercial arbitration




